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Washington, D.C. 20554
In the Matter of
Protecting and Promoting the Open Internet
Framework for Broadband Internet Service

)
)
)
)
)

GN Docket No. 14-28
GN Docket No. 10-127

COMMENTS OF
THE NATIONAL CABLE & TELECOMMUNICATIONS ASSOCIATION
The National Cable & Telecommunications Association (“NCTA”) submits these
comments in response to the Notice of Proposed Rulemaking adopted and released on May 15,
2014 and the Public Notice released on May 30, 2014 in the above-captioned proceedings.1
INTRODUCTION AND SUMMARY
This rulemaking—prompted by the D.C. Circuit’s decision in Verizon v. FCC to vacate
significant portions of the Commission’s 2010 Open Internet Order2—presents the Commission
with an important opportunity to reframe its open Internet rules in a manner that both comports
with governing law and advances the policy goals of promoting Internet openness and
encouraging continued investment in and deployment of broadband networks. NCTA stands
ready to work closely with the Commission on accomplishing these important objectives.
As discussed below, the Internet has experienced unprecedented growth in recent years
while the Commission generally has pursued a policy of “vigilant restraint” in the regulation of
1

Protecting and Promoting the Open Internet, GN Docket No. 14-28, Notice of Proposed
Rulemaking, FCC 14-61 (rel. May 15, 2014) (“NPRM”); Public Notice, Wireline
Competition Bureau Seeks To Refresh the Record in the 2010 Proceeding on Title II and
Other Potential Legal Frameworks for Broadband Internet Access Service, GN Docket
No. 10-127, DA 14-748 (WCB rel. May 30, 2014).

2

See Verizon v. FCC, 740 F.3d 623 (D.C. Cir. 2014), affirming in part, vacating and
remanding in part, Preserving the Open Internet; Broadband Industry Practices, Report
and Order, 25 FCC Rcd 7905 (2010) (“2010 Open Internet Order”).

broadband Internet access service. The Commission has rightly rejected calls to impose overly
burdensome and prescriptive mandates on broadband Internet service providers (“ISPs”)—most
notably by adopting and then repeatedly reaffirming its classification of broadband Internet
access service as an “information service,” thus precluding the imposition of common-carrier
obligations under Title II of the Communications Act of 1934, as amended (the “Act”). Thanks
to the Commission’s light regulatory touch, consumers have reaped the benefits of staggering
levels of private investment in broadband networks and technologies. In turn, these private
investments have prompted the rise of new applications and services that can take advantage of
the ever-improving broadband infrastructure.
The Verizon court set forth a relatively simple and straightforward roadmap for the
Commission to adopt new rules under Section 706 of the Telecommunications Act of 1996—
rules that will advance the Commission’s policy objectives while avoiding the unwise and
unlawful imposition of common-carrier obligations on providers of broadband Internet access
service. The NPRM appropriately focuses on proposals that would follow the path laid out by
the Verizon court. Nevertheless, the NPRM also unnecessarily and troublingly strays from that
path in a number of respects—most notably by reopening the possibility of reclassifying
broadband Internet access service as a Title II telecommunications service, and by otherwise
proposing to expand on the previously adopted rules in ways that would do more harm than
good. The Commission now stands at a crossroads, and the continued vibrancy of the Internet is
at stake.
As a threshold matter, the Commission should steer clear of pursuing a Title II
reclassification theory in adopting any new rules. The Commission’s consistent, fact-based, and
judicially validated findings that broadband Internet access service is properly classified as an

2

information service were the product of bipartisan consensus and have fueled the unprecedented
growth and dynamism of the Internet. The last thing the Commission should do is to jettison that
established classification and start over by introducing heavy-handed common-carrier regulation
under Title II. Such an approach would be a disastrous policy reversal. Title II reclassification
not only is unnecessary to achieve the Commission’s policy objectives, but would affirmatively
undermine those objectives by significantly deterring the ongoing investments necessary to
deploy broadband further and support the Internet’s continuing evolution. Moreover, as a legal
matter, such an approach would impermissibly ignore the “factual particulars” of broadband
Internet access service and trample on broadband providers’ reliance interests, and thus would
present a serious risk of being set aside by a reviewing court. After two court reversals of the
Commission’s attempts to establish binding open Internet rules, it would make no sense to
eschew the clear guidance provided by the D.C. Circuit in order to pursue a risky and
destabilizing reclassification strategy. The Commission also should reject the latest twists on
Title II regulation floated in the NPRM, such as the proposal to separate out and reclassify
“remote delivery services” that ISPs purportedly provide to edge providers, and the proposal to
rely on a so-called “springing Title II” theory to deter legal challenges to the rules.
Moreover, the Commission should ensure that the new rules adopted under Section 706
do not thwart the very innovation and deployment that the Commission seeks to promote. The
current transparency regime is sufficient to ensure that the marketplace disciplines conduct that
conflicts with core values of Internet openness, and there is no basis to conclude that enhanced
transparency rules are needed. To the contrary, several of the contemplated expansions to the
transparency regime would impose significant, unwarranted burdens on broadband providers
without meaningfully helping consumers. In addition, any new no-blocking rules must adhere to

3

the limitations identified by the Verizon court and should avoid dictating what minimum levels
of service would be deemed “effectively usable” for purposes of the rule; indeed, market forces
obviate the need for such a prescriptive mandate. By the same token, it is likely premature for
the Commission to impose “commercial reasonableness” obligations on ISPs when engaging in
individualized negotiations with edge providers, and the Commission certainly should not adopt
an outright ban on all “paid prioritization” arrangements between edge providers and broadband
ISPs unless and until the benefits and potential harms of such arrangements are fully understood.
The Commission also should ensure that any enforcement mechanisms it adopts are efficient and
fair.
Just as important as getting the substance of the rules right is ensuring that their scope is
appropriately tailored to the policy interests at stake. In particular, the Commission should
harmonize its regulatory treatment of fixed and mobile broadband providers. While it is
questionable whether there was ever a legitimate basis to subject fixed and mobile broadband
providers to differential regulatory burdens, there is plainly no factual or legal basis to do so in
today’s increasingly competitive marketplace. The Commission also should address the fact that
ISPs do not entirely control the consumer Internet experience and that edge providers,
particularly “hyper-giant” edge providers, can have a significant impact on consumers’ access to
Internet content and services. To the extent the Commission is concerned that consumers’ access
to online content and services could be blocked or degraded, it makes no sense to focus
exclusively on Internet access providers and ignore conduct by edge providers that threatens
similar harms. By contrast, as the NPRM tentatively concludes, the Commission should reject
calls to expand the scope of any new rules to arrangements and services that do not involve the
provision of broadband Internet access service to end users, such as commercially negotiated

4

peering and other traffic-exchange arrangements and so-called “specialized services.” And in
adopting any new rules, the Commission should make clear that states are preempted from
imposing overlapping and potentially conflicting open Internet requirements.
As is always the case whenever the Commission considers new rules for the Internet, the
Commission has been bombarded with apocalyptic predictions that the vibrancy of the Internet
will somehow be destroyed unless the Commission subjects providers of broadband Internet
access service to more heavy-handed regulation. But the dynamism of the broadband
marketplace, fostered by the Commission’s consistent policy of avoiding the imposition of
unduly burdensome regulations on the Internet ecosystem, has proven these naysayers wrong
every time. Advocacy groups darkly warned in 1998 that the entry of cable operators into the
broadband marketplace would, “quite literally, change the character of the Internet as an engine
of creative technological and marketplace innovation, open entry, economic growth, and free
expression.”3 But as the NPRM recognizes, “the Internet has been, and remains to date, the
preeminent 21st century engine for innovation and the economic and social benefits that
follow.”4 Others grimly predicted in the late 1990s that “[i]f the Commission [took] no action at
[that] time, . . . nothing [would] prevent cable operators from limiting content their subscribers
see via the Internet in the same way that cable operators select cable channels today,”5 and that
cable ISPs “[would] censor content, control placement of news, entertainment, information,
hyperlinks, and commerce on the portal, and impose content restrictions or filtering on the basis

3

See Consumers Union et al. Petition to Deny the Merger of AT&T and TCI, CS Docket
No. 98-178, at 12 (Oct. 29, 1998) (“Consumers Union Petition to Deny”).

4

NPRM ¶ 1.

5

Center for Media Education et al. Reply Comments, CC Docket No. 98-146, at 15 (Oct.
10, 1998).
5

of technical, aesthetic, and commercial factors.”6 But ISPs today plainly do not engage in such
blocking or censorship of Internet content, and indeed have powerful incentives to ensure that
customers have full access to the open Internet. In short, proponents of overly invasive
broadband regulation have cried wolf before; the Commission has declined to credit these
predictions in the past, and should continue to do so in crafting appropriately tailored rules for
the 21st-century broadband marketplace.
DISCUSSION
I.

THE INTERNET HAS FLOURISHED UNDER A LIGHT REGULATORY
TOUCH
The Commission’s longstanding classification of broadband Internet access service as an

“information service”—and the light regulatory touch that has accompanied that classification—
has allowed the Internet to grow and prosper, nourished by private investment. For nearly two
decades, the Commission rightly and repeatedly has rejected calls to subject broadband Internet
access to the sort of heavy-handed, innovation-squelching, common-carrier regulation under
Title II of the Act that has traditionally applied to public utilities.7 Instead, through Democratic
and Republican administrations alike, the Commission has consistently concluded as a factual
and legal matter that broadband Internet access service is properly classified as a Title I
“information service” not subject to the onerous regulatory burdens imposed on
telecommunications carriers.
The Commission’s bipartisan treatment of Internet access as an information service has
yielded overwhelming benefits for American consumers. Chairman Kennard remarked at the
6

Consumers Union Petition to Deny at 14-15 (internal quotation marks and alterations
omitted).

7

See Federal-State Joint Board on Universal Service, Report to Congress, 13 FCC Rcd
11501 ¶ 46 (1998) (“1998 Report to Congress”) (declining to subject information service
providers to common carrier regulation under Title II).
6

dawn of the broadband era that, “with competition and deregulation as our touchstones, the FCC
has taken a hands-off, deregulatory approach to the broadband market,” and that “the
marketplace has responded with enormous investment” in broadband services for consumers.8
More than a decade later, the Commission’s National Broadband Plan found that “the American
broadband ecosystem has evolved rapidly,” and that this evolution has been “[f]ueled primarily
by private sector investment and innovation” with “limited” government oversight.9 And today,
it is more apparent than ever that the Commission’s light regulatory touch with regard to
broadband Internet access service has been a resounding success. Indeed, under this marketoriented framework, broadband has become the fastest growing and most transformative
technology in history.
The Commission’s restrained approach has spurred unprecedented levels of investment in
our nation’s broadband infrastructure in recent years. Broadband providers in the U.S. have
invested an astounding $1.2 trillion in private capital since 1996 to develop and deploy advanced
broadband networks.10 Over the past two decades, the broadband industry has invested an
average of $70 billion a year in our nation’s wired and wireless broadband networks.11 And this

8

Remarks by FCC Chairman William E. Kennard Before the Federal Communications Bar
Northern California Chapter, San Francisco, CA, Jul. 20, 1999, at 4, available at
http://transition.fcc.gov/Speeches/Kennard/spwek924.doc.

9

Federal Communications Commission, Connecting America: The National Broadband
Plan, at xi, 5 (2010).

10

See USTelecom, “Broadband Investment,” available at
http://www.ustelecom.org/broadband-industry/broadband-industry-stats/investment; see
also Inquiry Concerning the Deployment of Advanced Telecommunications Capability to
All Americans in a Reasonable and Timely Fashion, and Possible Steps to Accelerate
Such Deployment Pursuant to Section 706 of the Telecommunications Act of 1996, as
Amended by the Broadband Data Improvement Act, Eighth Broadband Progress Report,
27 FCC Rcd 10342 (2012).

11

See USTelecom, Updated Capital Spending Data Shows Rising Broadband Investment in
Nation’s Information Infrastructure, Nov. 4, 2013, at 2, available at
7

investment is only accelerating; in fact, since 2012, broadband providers in the United States
have laid more high-speed fiber cables than in any similar period since 2000.12 The upshot has
been the creation of networks that now fuel America’s economic growth, facilitate civic
participation like never before, and enable a dizzying array of communications, entertainment,
and educational options. In short, broadband providers’ massive investment of private risk
capital has spurred the development of an Internet ecosystem that now occupies a central place in
our lives.
These sustained investments in broadband far outstrip the level of investment in other
industries. A recent White House report found that just two broadband providers “account for
greater combined stateside investment than the top five oil/gas companies, and nearly four times
more than the big three auto companies combined.”13 Moreover, in recent years, five of top 20
U.S. companies by capital expenditures have been broadband providers—Verizon, AT&T,
Comcast, Sprint, and Time Warner Cable.14 Simply put, no industry has invested as much in
capital improvements over the past 15 years as the broadband industry, and if the current

http://www.ustelecom.org/sites/default/files/documents/103113-capex-research-briefv2.pdf. The top six broadband providers invested over $50 billion into our nation’s
broadband infrastructure in 2011 alone. Progressive Policy Institute, Investment Heroes:
Who’s Betting on America’s Future, at 8 (Jul. 2012), available at
http://progressivepolicy.org/wp-content/uploads/2012/07/07.2012Mandel_Carew_Investment-Heroes_Whos-Betting-on-Americas-Future.pdf (“PPI,
Investment Heroes”).
12

White House, Office of Science and Technology Policy & The National Economic
Council, Four Years of Broadband Growth, at 5 (Jun. 2013) (“White House Report”).

13

Id.

14

Progressive Policy Institute, The State of U.S. Broadband: Is It Competitive? Are We
Falling Behind?, at 8 (Jun. 2014), available at http://www.progressivepolicy.org/wpcontent/uploads/2014/06/2014.06-Ehrlich_The-State-US-Broadband_Is-it-competitiveare-we-falling-behind.pdf (“PPI, State of U.S. Broadband”); see also PPI, Investment
Heroes, at 3.
8

regulatory structure holds, there is no reason to think that this breathtaking pace of investment
will abate anytime soon.
These substantial capital expenditures over the years by our nation’s ISPs—buoyed by
the Commission’s market-based approach to broadband Internet access services—have
positioned the United States as a global leader in broadband investment. America has only four
percent of the world’s population yet is home to nearly 25 percent of global broadband
investment.15 Broadband providers in the United States are investing more than twice as much
as their counterparts in the European Union on a per-household basis.16 Moreover, as a share of
gross domestic product, our nation’s broadband investment rate exceeds that of several E.U.
countries, including Italy, Germany, and France, as well as other highly developed countries like
Japan and Canada.17 As discussed further below, several analysts have directly linked the
superior levels of broadband investment in the U.S. to the Commission’s restrained regulatory
approach as compared to the European model, which has treated broadband providers as public
utilities.18 Thus, while it has become fashionable in some circles to disparage U.S. broadband

15

See Roslyn Layton, The European Union’s Broadband Challenge, American Enterprise
Institute for Public Policy Research, at 2 (Feb. 2014), available at
http://www.aei.org/files/2014/02/18/-the-european-unions-broadbandchallenge_175900142730.pdf (“Layton Study”); see also Roslyn Layton, When It Comes
To High-Speed Internet, The Grass Isn’t Greener In Europe, Forbes, Feb. 7, 2014,
available at http://www.forbes.com/sites/realspin/2014/02/07/when-it-comes-to-highspeed-internet-the-grass-isnt-greener-in-europe/ (“Layton Article”).

16

See Prof. Christopher S. Yoo, U.S. vs. European Broadband Deployment: What Do the
Data Say? (Jun. 2014), available at https://www.law.upenn.edu/live/files/3353-us-vseuropean-broadband-deployment-summary (“Yoo Study”).

17

PPI, State of U.S. Broadband, at 2.

18

See, e.g., Yoo Study at 1 (“Disparities between European and U.S. broadband networks
stemmed from differing regulatory approaches. Europe has relied on regulations that treat
broadband as a public utility and focus on promoting service-based competition, in which
new entrants lease incumbents’ facilities at wholesale cost (also known as unbundling).
The U.S. has generally left buildout, maintenance, and modernization of Internet
9

investment as compared to other developed nations, the facts clearly show that “[t]he U.S. leads
the world in broadband investment,” thanks in no small part to the light regulatory touch
maintained by the Commission.19
The result of this unprecedented level of investment has been an astounding leap forward
in broadband speeds in the United States, with top speeds increasing by a staggering 1,500
percent over the past decade.20 Several broadband providers, including Cox, AT&T, and Google
Fiber, have either begun to offer or announced plans to offer residential customers speeds of up
to 1 gigabit per second (Gbps) in a growing number of cities, with other providers sure to follow
suit in the near future.21 Comcast likewise has announced plans to expand the availability of
next-generation, fiber-based residential service, with speeds exceeding 500 megabits-per-second
(Mbps), from its Northeast region to Chicago, Miami, Atlanta, and other urban areas.22 Such
capabilities, once unthinkable in the era of 14.4 or 28.8 kbps modems, are now a reality in a
rapidly increasing array of municipalities.

infrastructure to private companies and focused on promoting facilities-based
competition, in which new entrants are expected to construct their own networks.”); see
also Layton Article (noting that, because of greater level of broadband investment in the
U.S., “European leaders are abandoning their regulatory approach and looking to the
American broadband framework”).
19

Layton Article at 1.

20

See John Sununu and Harold Ford, Jr., Don’t Make the Internet a Public Utility, SFGate,
May 14, 2014, http://www.sfgate.com/opinion/openforum/article/Don-t-make-theInternet-a-public-utility-5478946.php.

21

See Edmund Lee, Cox Plans Faster Web Service in 2014 to Challenge Google,
Bloomberg, Apr. 30, 2014, available at http://www.bloomberg.com/news/2014-0429/cox-plans-faster-web-service-in-2014-to-challenge-google.html (reporting that “Cox
is joining AT&T Inc. and Google Inc., which are racing to introduce fiber-optic
broadband services with speeds as fast as 1 gigabit a second in cities across the U.S.”).

22

See Jeff Baumgartner, Comcast To Expand 505-Meg Broadband Service, Multichannel
News, Feb. 20, 2014, available at http://multichannel.com/news/distribution/comcastexpand-505-meg-broadband-service-source/260593.
10

In addition, higher speeds are now reaching an ever-growing number of Americans. A
report released by the Commission and the National Telecommunications and Information
Administration (“NTIA”) found that, as of June 2013, a sizeable majority of the U.S. population
has access to download speeds of 100 Mbps or more.23 More recent reports indicate that this
percentage has jumped to 85 percent of the U.S. population just in the past year.24 Meanwhile,
networks providing baseline broadband speeds have become ubiquitous in this country. The
Commission and NTIA reported that over 99 percent of the U.S. population has access to
broadband service with at least a 3 Mbps download speed and a 768 kilobit-per-second (kbps)
upload speed,25 and nearly 98 percent of the population has access to download speeds of at least
10 Mbps.26 Indeed, almost the same percentage of the population has access to 10 Mbps
download speeds today as had access to 3 Mbps speeds just two years ago.27 These speeds are
becoming increasingly consistent as well; according to a report released by the Commission this
June, ISPs on average are delivering 101 percent of advertised maximum download speeds
during peak usage hours, up from 80 percent in 2011.28

23

FCC and NTIA, National Broadband Map: Broadband Statistics Report, at 4 (Feb.
2014), available at
http://www.broadbandmap.gov/download/Technology%20by%20Speed.pdf
(“FCC/NTIA Feb. 2014 Report”).

24

See Layton Article at 1; see also Anna-Maria Kovacs, The Internet is Not a Rotary
Phone, Re/code, May 12, 2014, available at http://recode.net/2014/05/12/the-internet-isnot-a-rotary-phone/.

25

FCC/NTIA Feb. 2014 Report at 3.

26

Id. at 4.

27

Cf. PPI, State of U.S. Broadband, at 16 (noting earlier government data indicating that 98
percent of the population had access to 3 Mbps speeds in June 2012).

28

See Federal Communications Commission, 2014 Measuring Broadband America, Fixed
Broadband Report, at 14 (Jun. 2014) (“2014 Measuring Broadband America Report”).
11

Here, too, the comparison to broadband service in other developed countries is
illuminating. While, as noted above, 85 percent of the U.S. population now has access to
broadband networks capable of providing 100 Mbps speeds, “just over half of European homes
can access speeds of 30 Mbps or greater.”29 Relatedly, while a dwindling number of
Americans—only 34 percent—continue to rely on traditional DSL service, 74 percent of
Europeans still do so.30 The U.S. also has “roughly twice the percentage of homes with access to
advanced fiber-optic networks as does the E.U.”31—a testament to the power of private
investment, unfettered by overly restrictive common-carrier regulation, to deliver rapidly
improving broadband service in response to consumer demand.
At the same time, the price for broadband service, as measured on a per-Mbps basis, has
decreased sharply in the United States in the last decade-plus. For instance, Comcast recently
noted that, since 1996, the speed of connections offered under Comcast’s standard broadband
Internet service tier has increased by approximately 900 percent, while the price that subscribers
to this service pay per Mbps has declined by at least 87 percent.32 Other broadband providers
have reported similar reductions in the price per Mbps for broadband service over the years.33 It
should therefore come as no surprise that broadband prices in the United States, like the
broadband speeds and investment levels discussed above, compare favorably to those found in
other highly developed nations. According to one recent study, fixed wireline broadband service

29

Layton Article at 1; see also Yoo Study at 1 (finding that only 52 percent of E.U.
households have access to broadband networks delivering more than 25 Mbps).

30

Layton Article at 1; Layton Study at 4.

31

Layton Article at 1.

32

Comments of Comcast Corp., GN Docket No. 12-228, at 12 (filed Sep. 20, 2012).

33

See, e.g., Comments of Time Warner Cable, GN Docket No. 09-51, at 9 (filed Jul. 21,
2009) (reporting that TWC subscribers could experience 10 to 20 times more speed than
they could have received at the same price a decade earlier).
12

in the United States is more affordable than comparable services in Germany, Italy, France, the
United Kingdom, Japan, South Korea, and Canada.34 As the study concludes, “[o]ur networks
are faster, our prices more competitive, and our investments larger than most of the world’s other
major industrial nations,” and any “assertions that the U.S. broadband industry is
underperforming are off base.”35
The U.S. broadband industry also is becoming increasingly competitive and
differentiated. According to the Commission, 99 percent of U.S. households are in census tracts
where at least two fixed wireline broadband providers offer service, and 78 percent of U.S.
households are in census tracts with at least three.36 Moreover, roughly 100 percent of U.S.
households are in census tracts in which two providers (either fixed or mobile) offer service, and
99 percent of U.S. households are in census tracts in which three providers (either fixed or
mobile) offer service.37 The number of mobile wireless broadband subscribers with download
speeds above 3 Mbps leapt from 43 million in June 2012 to over 93 million in June 2013.38
Satellite providers are joining the broadband arms race as well, with some “offer[ing] download
speeds of 12-15 Mbps or more.”39 And consumers’ choice among broadband providers will only
grow in the future, as existing wireline providers continue to expand their broadband footprints,

34

PPI, State of U.S. Broadband, at 7.

35

Id.

36

See FCC, Internet Access Services: Status as of June 30, 2013, at 9 & Fig. 5(a) (Jun.
2014), available at
http://transition.fcc.gov/Daily_Releases/Daily_Business/2014/db0625/DOC327829A1.pdf (“Jun. 2014 Internet Access Services Report”).

37

Id. at 10 & Fig. 5(b).

38

Id. at 1.

39

PPI, State of U.S. Broadband, at 14.
13

wireless providers roll out LTE service throughout the country, satellite and other alternative
providers improve their networks, and new players like Google Fiber enter the fray.
Against this backdrop, broadband providers have every incentive to continue promoting
the open Internet in any way they can. It would be irrational for broadband providers to
undermine the very openness that has long buoyed their businesses for some short-term gain, or
to block or degrade access to Internet content that competing providers make readily available.
Contrary to some extremists’ apparent belief that broadband ISPs are bad actors bent on
destroying the Internet, broadband ISPs have powerful business incentives that are aligned with
the Commission’s policy objectives.40 Indeed, as the Commission recognized in its 2010 Open
Internet Order, the very investment and innovation that the Commission seeks to promote is
driven, in the first instance, by “increased end-user demand for broadband”41—demand that
broadband providers have no interest in diminishing through the blocking of lawful Internet
content. And given that the deployment of broadband networks entails the outlay of substantial
fixed costs, broadband providers have an economic imperative in today’s marketplace to recoup
those costs by maximizing the usage of such networks—and not to degrade the experience
provided over those networks.
Moreover, any suggestion that a cable operator offering broadband service might have an
incentive to degrade its customers’ online experience in order to preserve its legacy video
revenues is fundamentally at odds with marketplace realities. Cable operators’ video businesses
are contributing less and less to the recovery of broadband costs—the result of continuing

40

See NPRM ¶ 44 (asking whether “broadband providers today have economic incentives
and mechanisms to block or disadvantage a particular edge provider or class of edge
providers”).

41

2010 Open Internet Order ¶ 14.
14

subscriber losses and shrinking profit margins.42 Accordingly, as Chairman Wheeler
acknowledged in his remarks at the 2014 NCTA Cable Show, the cable industry’s “principal
business . . . has become, and will continue to be, broadband.”43 It would make little sense for
cable operators to take actions that might steer customers away from their growing broadband
services in order to prop up video services that are declining in profitability.
Even if broadband providers had an incentive to degrade their customers’ online
experience in some circumstances, they have no practical ability to act on such an incentive.
Today’s Internet ecosystem is dominated by a number of “hyper-giants” with growing power
over key aspects of the Internet experience—including Google in search, Netflix and Google
(YouTube) in online video, Amazon and eBay in e-commerce, and Facebook in social media.44

42

See Annual Assessment for the Status of Competition in the Market for the Delivery of
Video Programming, Fifteenth Report, 28 FCC Rcd 10496 ¶ 129 (2013) (finding that
“cable MVPDs lost video subscribers and market share” between 2010 and 2011 and
citing data indicating that this downward trend was continuing); Robin Flynn, SNL
Kagan, Special Report: U.S. Multichannel Subscriber Update and Programming Cost
Analysis at 3 (Jun. 2013), available at http://go.snl.com/rs/snlfinanciallc/images/SNLKagan-US-Multichannel-Subscriber-Update-Programming-Cost-Analysis.pdf

43

Remarks of Chairman Tom Wheeler, 2014 NCTA Cable Show, at 3 (Apr. 30, 2014),
available at http://transition.fcc.gov/Daily_Releases/Daily_Business/2014/db0430/DOC326852A1.pdf.

44

See, e.g., Arbor Networks, Two-Year Study of Global Internet Traffic Will Be Presented
At NANOG47 (Oct. 2009), available at http://www.arbornetworks.com/news-andevents/press-releases/2009-press-releases/1810-two-year-study-of-global-internet-trafficwill-be-presented-at-nanog47 (finding that, since 2004, “most content has increasingly
migrated to a small number of very large hosting, cloud and content providers,” and
coining the term “hyper-giants” to describe such providers); Dr. Craig Labovitz, Massive
Ongoing Changes in Content Distribution (Spring 2013), at 8-9, available at
http://conferences.infotoday.com/documents/172/2013CDNSummit-B102A.pdf (stating
that, as of 2013, “50% of traffic comes from 35 sites/services,” and listing “hyper-giants”
like Google, Netflix, and others that now dominate Internet traffic); Bret Swanson,
Entropy Economics, How the Net Works: A Brief History of Internet Interconnection
(Feb. 2014), at 4-6, available at http://entropyeconomics.com/wpcontent/uploads/2014/02/How-the-Net-Works-A-Brief-History-of-Internet15

If a broadband provider were to approach one of these hyper-giants and threaten to block or
degrade access to its site if it refused to pay a significant fee, such a strategy almost certainly
would be self-defeating, in light of the immediately hostile reaction of consumers to such
conduct. Indeed, it is more likely that these large edge providers would seek to extract payment
from ISPs for delivery of video over last-mile networks. Nor is there any realistic prospect that
ISPs would seek payment for prioritizing certain content over last-mile broadband Internet
access networks. To NCTA’s knowledge, no broadband provider is engaging in such activity or
plans to do so, even apart from the fact that edge providers appear highly unlikely to agree to
such payments. Accordingly, consistent with broadband providers’ long history of adhering to
openness and their firm commitments (backed by enforceable consumer disclosures) to preserve
the open Internet, they have neither the incentive nor any practical ability to block or degrade
access to online content and services.
II.

IMPOSING TITLE II REGULATION WOULD BE DISASTROUS AS A POLICY
MATTER AND UNTENABLE AS A LEGAL MATTER
In spite of this flourishing, dynamic, and competitive Internet ecosystem, the NPRM

alarmingly raises the specter of subjecting broadband to monopoly-style utility regulation under
Title II of the Act—the very approach the Commission has consistently found would destroy the
Internet’s dynamism, dramatically reduce investment and innovation, and derail the
Commission’s broadband adoption and deployment goals. Proponents of Title II regulation
largely view it as a way to address one aspect of one proposed rule: the treatment of “paid
prioritization” arrangements for the delivery of edge-provider traffic over last-mile broadband
networks under a non-discrimination or “commercial reasonableness” standard. Setting aside the
fact that broadband providers have never entered into such arrangements and have expressed no
Interconnection-EE-02.21.14.pdf (providing updated findings on power of “hyper-giants”
over hosting and distribution of Internet content).
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desire to do so, an approach that radically changes the regulatory model to Title II for such a
limited purpose would be akin to burning a house down to frighten a mouse away. As explained
below, the putative benefits of such an approach are essentially zero, and the harms would be
monumental.
Reclassification also likely would be unlawful, given that the factual particulars of
broadband Internet access service have not materially changed since the Commission adopted
and then reaffirmed its current “information service” classification for this service. For similar
legal and policy reasons, the Commission should not entertain the various back-door proposals
for importing Title II obligations into the broadband arena, such as the proposal to separate out
and classify the return-path element of broadband Internet access service under Title II, or the
proposal to adopt a Title II theory as a “backstop” to rules adopted under Section 706 of the
Telecommunications Act. Instead, the Commission should recognize that Title II does not offer
a viable regulatory approach in the broadband arena, close the pending proceeding devoted to
reclassification, and return to the more productive endeavor of considering possible regulatory
measures under Section 706, as prompted by the Verizon court.
A.

Subjecting Broadband Providers to Common-Carrier Regulation Would Be
Profoundly Unwise as a Policy Matter

Any reclassification of broadband Internet access service as including a distinct Title II
telecommunications service would be a calamitous reversal of policy. As explained herein,
reclassification would be devastating to broadband investment and innovation, as numerous
policymakers and analysts agree and as experience with utility-style regulation confirms. Such
an approach also would reduce consumer protections by divesting the Federal Trade Commission
(“FTC”) of authority to review commercial practices in the broadband marketplace. These
harms cannot be remedied through selective forbearance action, as some have argued. And
17

ironically, reclassification would trigger these harms without bringing any cognizable policy
benefits.
1.

Title II reclassification would cripple broadband investment and stifle
innovation

The dynamism, innovation, and rapid growth that characterize today’s Internet would be
lost if the Commission were to reclassify any component of broadband Internet access service as
a Title II telecommunications service. As noted above, broadband providers have poured more
than a trillion dollars into expanding and enhancing their networks over the years, relying on the
Commission’s repeated confirmation that such providers would not be required to unbundle
those networks or incur the various other regulatory costs that would flow from the classification
of broadband Internet access service under Title II. Reversing course now and subjecting current
and future broadband services and networks to common-carrier regulation would dramatically
upset the private sector incentives that have fueled the explosive growth of the Internet. The
burdens and uncertainty associated with Title II regulation—or even the threat of such
regulation—would deter broadband providers from making the substantial additional
investments required to deploy new and upgraded broadband infrastructure. This chilling effect,
in turn, would endanger efforts to meet the Commission’s broadband deployment goals and
disrupt the “virtuous circle” of deployment, innovation, and adoption that the Commission has
long sought to promote.
The Commission itself has consistently recognized the investment-inhibiting and
innovation-curtailing effects of Title II requirements in the broadband arena. When the
Commission addressed the regulatory status of Internet access service in 1998 under Chairman
Kennard’s leadership, it explained that regulating broadband Internet access providers as
common carriers could “seriously curtail the regulatory freedom that . . . was important to the
18

healthy and competitive development of the enhanced-services industry.”45 Similarly, when the
Commission and Department of Justice (“DOJ”) sought Supreme Court review in the Brand X
case to prevent the imposition of common-carrier regulation on broadband services, they
identified a host of potentially crippling regulatory burdens that would result from Title II
reclassification, including “a new federal duty to furnish ‘communication service upon
reasonable request therefor’; to charge ‘just and reasonable’ rates; to refrain from engaging in
‘unjust or unreasonable discrimination’; to comply with FCC requirements for filing and abiding
by written tariffs; and to interconnect with other carriers”46—in addition to obligations to
contribute to universal service and other funding mechanisms as well as other requirements
created for the world of voice telephony.47 The Commission and DOJ emphasized in their
petition that imposing such regulatory burdens on broadband could force providers “to raise their
prices and postpone or forego plans to deploy new broadband infrastructure, particularly in rural
or other underserved areas.”48 These risks remain just as serious today.
Numerous policymakers and industry analysts concur with the Commission’s historical
assessment of the dangers of Title II reclassification—observing that the threat of commoncarrier regulation would damage broadband providers, discourage infrastructure investment,
stifle job growth, and harm consumers. In a recent letter to Chairman Wheeler, several leading
Members of the House of Representatives warned that reclassification would lead to
“[d]ecreased investment[,] . . . deferred maintenance, infrequent upgrades, and stalled

45

1998 Report to Congress ¶ 46.

46

Petition for Writ of Certiorari, U.S. Dept. of Justice and FCC, FCC v. Brand X Internet
Servs., No. 04-277, at 25 (Aug. 27, 2004) (“FCC Brand X Cert Petition”) (internal
citations omitted).

47

Id. at 26.

48

Id.
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deployment, which, at best, leads to higher consumer prices and at worst leaves consumers with
fewer, if any, reliable choices.”49 As the letter explains, “[s]imply raising the prospect of such
stifling regulation harms broadband providers, the American economy, and ultimately broadband
consumers – actually doing so would be fatal to the Internet as we know it.”50
Industry observers and analysts have echoed these warnings, noting that reclassification
“would dramatically slow the pace of advance in the technologies, business models, and network
and service innovations of the future,”51 and that the burdens and uncertainty posed by
reclassification would have “a profoundly negative impact on capital investment.”52 Some
analysts have highlighted the stark difference in investment and innovation between broadband
services accorded a light regulatory touch and telephone services regulated under Title II. One
recently observed that, “[a]s the mostly unregulated Internet piles success upon success, boosting
bandwidth and transforming each industry it touches, with no end in sight, the old, heavily
regulated, Title II network is barely an afterthought and is rapidly approaching full retirement.”53
Others have appropriately pointed to the European experience with imposing public-utility-style
regulation on broadband as a cautionary tale. As noted above in Section I, Europe has continued
to regulate broadband “along the lines of Title II, with a heavy emphasis on infrastructure

49

See Letter of Reps. Fred Upton, Marsha Blackburn, Greg Walden, and Bob Lotta to Tom
Wheeler, Chairman, FCC, May 13, 2014, at 2, available at
http://energycommerce.house.gov/sites/republicans.energycommerce.house.gov/files/lett
ers/20140513FCC.pdf.

50

Id. at 1.

51

Brett Swanson, The Real ‘Slow Lane’ Threat to the Internet, Forbes, Jun. 2, 2014,
available at http://onforb.es/1p1z0vM.

52

Craig Moffett, Quick Take-U.S. Telecommunications, U.S. Cable & Satellite
Broadcasting: The FCC Goes Nuclear, Bernstein Research (2010).

53

Bret Swanson, Title II Communications Is the ‘Slow Lane’, Tech Policy Daily, May 13,
2014, available at http://www.techpolicydaily.com/communications/title-iicommunications-slow-lane/.
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sharing,” and now “lags the U.S. in both investment and broadband deployment.”54 A recent
study by Professor Christopher Yoo confirmed that the European Union’s regulation of
broadband as a public utility has resulted in significantly lower investment in and slower
deployment of next-generation broadband services than in the United States.55 On top of these
concerns, a growing number of analysts also have voiced legitimate worries that a Title II
approach could lead to the reclassification of services provided by many other participants in the
Internet ecosystem as common-carrier services—thereby dampening investment and innovation
well beyond last-mile broadband networks.56
These risks are not merely hypothetical. The financial markets’ response to the
Commission’s 2010 proposal to reclassify broadband Internet access service under Title II
powerfully demonstrates that even the threat of reclassification can seriously undermine
broadband investment. The day the Commission came forward with its “third way” proposal to
classify broadband as a telecommunications service but forbear from certain Title II
requirements, shares of cable and telecom stocks were trading “300 to 400 basis points lower
54

Anna-Maria Kovacs, The Internet Is Not a Rotary Phone, Re/code, May 12, 2014,
available at http://recode.net/2014/05/12/the-internet-is-not-a-rotary-phone/; see also
Martin H. Thelle & Bruno Basalisco, Copenhagen Economics, Europe Can Catch Up
With the US: A Contrast of Two Contrary Broadband Models 3 (June 2013) (found that
“the US generally comes out better in terms of broadband supply, quality and price” than
the E.U., due largely to the divergent regulatory approaches); Layton Article at 1
(“Europe’s ‘leased-access’ approach where ISPs lease transmission lines at regulated
rates from incumbent telecom firms, [provides] no incentives to invest in the underlying
facility.”).

55

See Yoo Study at 1-2.

56

See, e.g., Robert E. Litan, Regulating Internet Access as a Public Utility: A Boomerang
on Tech If It Happens, Brookings Institute, Jun. 2, 2014, at 2, available at
http://www.brookings.edu/research/papers/2014/06/regulating-internet-access-publicutility-litan (“Litan Paper”) (noting the “very slippery slope” presented by the
reclassification of broadband Internet access service under Title II, and explaining that
the logic of such a classification “opens up the possibility that other tech services meet
the same test”).
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than the overall market.”57 Over the course of the next two weeks, the four largest ISPs in the
U.S.—Comcast, Verizon, AT&T, and Time Warner Cable—had lost nearly a combined $18
billion in market capitalization. Comcast dropped $8.3 billion (15 percent) during that time
period, while AT&T dropped $4.78 billion (3.1 percent), Verizon lost $2.4 billion (3.2 percent),
and Time Warner Cable lost $2.14 billion (11 percent). At the same time, a number of
investment analysts cut ratings on cable operators based only on the prospect of such
regulation,58 and several others sounded warnings that stock prices would fall much further if the
Commission followed through with its 2010 reclassification proposal. A report from Bank of
America and Merrill Lynch expressed concern that “the potential for lower investment [is] likely
and the ramifications will be felt not just in telecom and cable, but potentially in the vendor
sector as well.”59 Similarly, a Standard and Poor’s analyst stated that the prospect of
reclassification created “potential long-term negative investment (and competitive) implications
for major cable broadband providers.”60
This serious financial impact inevitably and significantly impairs the ability of broadband
providers to raise the capital necessary to invest in new networks and to bring innovative
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Cecilia Kang, A Look at How the FCC’s Move Can Affect Stocks, Washington Post, May
7, 2010, available at
http://voices.washingtonpost.com/posttech/2010/05/a_look_at_how_the_fccs_move_ca.h
tml.
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See, e.g., Jeffry Bartash, Comcast, Cablevision Stocks Decline on Cloudy Outlook, Wall
St. J. (May 10, 2010) (“Bernstein analyst Craig Moffett cut his rating on the [U.S. cabletelevision] sector to neutral from outperform, citing last week’s [proposal] by the Federal
Communications Commission to tighten regulations on high-speed Internet service.”).
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May 6, 2010, available at http://www.marketwatch.com/story/cable-shares-hit-by-fccmove-on-net-neutrality-2010-05-06 (quoting Standard & Poor’s analyst Tuna Amobi).
22

services to market. A report released several months after the Commission’s 2010
reclassification proposal analyzed these “cable stock losses and ratings downgrades that occurred
in the wake of the FCC’s announcement that it will seek to reclassify broadband Internet access
as a service regulated by Title II of the Communications Act,” concluding that “[a] causal
relationship exists between onerous FCC regulation and negative economic activity in the
immediate communications sector and the broader U.S. economy.”61 Notably, these adverse
effects came when the Commission merely proposed to reclassify broadband Internet access
service under Title II. Actually adopting such a reclassification likely would prove far more
harmful.
The dangers of Title II reclassification also are apparent from other contexts in which the
government has imposed public-utility-style regulation, as such an approach has typically led to
chronic under-investment in basic infrastructure. One need only look to the nation’s woefully
underfunded and increasingly vulnerable electrical grid and its crumbling transportation
infrastructure to appreciate the dangers of such a regulatory approach. A recent study found that
most of America’s drinking water infrastructure is nearing the end of its useful life and will need
$1 trillion in investment in the coming decades, and that America’s electric grid will require a
$736 billion shot in the arm by 2020 to keep it from failing.62 The same study found that one in
three major U.S. roads is in poor or mediocre condition and that repairing and maintaining these
roads will require an estimated $170 billion in annual investment, and that one in four bridges is
61

Charles M. Davidson & Bret T. Swanson, Net Neutrality, Investment & Jobs: Assessing
the Potential Impacts of the FCC’s Proposed Net Neutrality Rules on the Broadband
Ecosystem, Advanced Communications Law & Policy Institute (Jun. 2010), at 37,
available at
http://www.nyls.edu/user_files/1/3/4/30/83/Davidson%20&%20Swanson%20%20NN%20Economic%20Impact%20Paper%20-%20FINAL.pdf.

62

See American Society of Civil Engineers, 2013 Report Card for America’s
Infrastructure, available at http://www.infrastructurereportcard.org.
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either functionally obsolete or structurally deficient.63 Subjecting broadband Internet service
providers to Title II regulation would bring with it the same stagnation and underinvestment, and
would rob the Internet marketplace of its current dynamism.64
Any reclassification approach also would put the Commission on a slippery slope toward
the imposition of Title II regulation on a wide array of other services in the Internet ecosystem.
As AT&T pointed out in a recent letter to the Commission, “once the Commission separates
transmission from information processing, there is no way logically to limit that rationale to one
segment of the Internet and not others.”65 Rather, “the logic behind reclassification would
dictate that . . . [e]very entity that provides an over-the-top communications capability, whether
it’s voice, text, or video, becomes either a facilities-based provider or a reseller (or both) of a
telecommunications service.”66 Indeed, reclassifying the services provided by ISPs but not other
Internet-based services might well be deemed arbitrary and capricious. And as noted above, if
63

Id.; see also Diana G. Carew et al., Progressive Policy Institute, Infrastructure Investment
and Economic Growth: Surveying New Post-Crisis Evidence, at 2 (Mar. 2014), available
at http://www.progressivepolicy.org/wp-content/uploads/2014/03/2014.03Carew_Mandel_Infrastructure-Investment-and-Economic-Growth_Surveying-New-PostCrisis-Evidence.pdf (“Taking all of the sources of funding together, real public
investment in transportation infrastructure by state and local governments has fallen by
about 20 percent since 2005. At the same time, while public investment was falling, real
private investment in communications equipment, a measure of broadband infrastructure,
increased by almost 50 percent. This is astonishing considering the severity of the 20072008 economic crisis.”).

64
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effective in promoting [next-generation broadband network] coverage than the European
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65
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Secretary, FCC, GN Docket No. 14-28, at 6 (filed May 9, 2014).
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Id; see also Litan Paper at 2 (“Reclassifying Internet access as a ‘telecommunications
service’ within the meaning of Title II, as supplemented by the provisions of the
Telecommunications Act of 1996, opens up the possibility that other tech services meet
the same test.”).
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Title II were to apply much more broadly throughout the Internet ecosystem, that would further
deter investment and chill innovation and risk ossifying the economy’s most dynamic sector.67
2.

Title II reclassification also would divest the FTC of jurisdiction and leave
consumers less protected

Reclassifying broadband providers as common carriers would actually reduce regulatory
protections for broadband subscribers in other ways, most notably by divesting the FTC of
authority to protect consumers in the broadband arena. The FTC has jurisdiction “[t]o gather and
compile information concerning, and to investigate from time to time the organization, business,
conduct, practices, and management” of broadband service providers.68 Employing this
authority, the FTC has developed a long track record of consumer protection efforts in the
Internet and broadband space, including the release of an influential report in 2007 on net
neutrality principles and recent enforcement actions that have shut down rogue Internet service
providers and addressed other harmful activity.69 The FTC has been able to engage in these
broadband consumer protection efforts and to develop a high degree of institutional expertise
regarding the Internet precisely because the Commission has declined to classify broadband
providers as “common carriers,” which are expressly excluded from the scope of the FTC’s

67

See supra at 21 & n.56.
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15 U.S.C. § 46(a).
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See Federal Trade Commission, Broadband Competition Connectivity Policy (2007),
available at http://www.ftc.gov/reports/broadband/v070000report.pdf; Press Release,
FTC Shuts Down Notorious Rogue Internet Service Provider, Jun. 4, 2009, available at
http://www.ftc.gov/news-events/press-releases/2009/06/ftc-shuts-down-notorious-rogueinternet-service-provider-3fn; see also John Eggerton, FTC Steaming Over Streaming
Video ‘Cramming’, Broadcasting & Cable, May 8, 2012, available at
http://www.broadcastingcable.com/news/washington/ftc-steaming-over-streaming-videocramming/60119.
25

jurisdiction under the agency’s organizing statute.70 But if the Commission were to adopt the
reclassification proposed by some advocacy groups, it would remove the broadband industry
from the FTC’s purview and abruptly terminate the agency’s ability to protect consumers in this
rapidly evolving marketplace.71
3.

The Commission cannot avoid these policy harms through forbearance
proceedings

These dangers cannot be mitigated through selective application of the Commission’s
forbearance authority, as the NPRM seems to suggest.72 The Commission has acknowledged in
the past that reclassification “would effectively impose a presumption in favor of Title II
regulation” of broadband providers, which “would be inconsistent with the deregulatory and
procompetitive goals of the 1996 Act” and would “chill innovation” in the process.73 Similarly,
in the petition for certiorari in Brand X filed jointly with DOJ, the Commission explained that
“the FCC’s forbearance authority is not in this context an effective means of removing regulatory
uncertainty” and likely would only contribute to the uncertainty presented by reclassification.74
The petition correctly recognized that “[f]orbearance proceedings would be time-consuming and
hotly contested and would assuredly lead to new rounds of litigation, and there is no way to
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See 15 U.S.C. § 45(a)(2) (exempting “common carriers” from the scope of the FTC’s
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predict in advance the ultimate outcome of such proceedings.”75 Moreover, as a practical matter,
the Commission’s ability to forbear necessarily would be impeded by factual findings that, as
discussed below, it likely would need to make to justify Title II reclassification. And in any
event, any near-term forbearance relief the Commission might grant would provide little comfort
to ISPs, in light of the opportunities for direct or collateral attacks by future Commissions and
other parties.
4.

Title II reclassification would not advance its proponents’ asserted policy
objectives

The ultimate irony of the renewed calls for Title II reclassification is that, for all the
harms such an approach would cause, it would not even achieve the policy objectives that
proponents of reclassification seem to favor. As noted above, many who push for
reclassification see it as a basis for adopting an outright ban on so-called “paid prioritization”
arrangements between broadband ISPs and edge providers. These proponents apparently believe
that such a ban could be imposed under Section 202(a) of the Act, which prohibits a
telecommunication carrier from engaging in “unjust and unreasonable discrimination” in
connection with its telecommunications service or providing any person “undue or unreasonable
preference or advantage [or] … disadvantage,”76 or under Section 201(b), which requires all
“charges, practices, classifications, and regulations” for and in connection with a
telecommunications service to be “just and reasonable.”77 But neither of these provisions can
bear the weight that proponents of a ban on paid prioritization would have them carry.
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Id. § 201(b).
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Section 202(a), by its plain language, bars only “unjust and unreasonable discrimination”
and “undue or unreasonable preference[s],” and according to the D.C. Circuit, prevents
telecommunications carriers from charging “unjustifiably different rates for the same service.”78
Service providers thus remain free to offer customers different levels of service at different
rates—as may be the case in a hypothetical paid prioritization arrangement—and may even
charge different prices for similar services where there is a “neutral, rational basis underlying
[the] apparently disparate charges.”79 The Commission itself acknowledged this limitation in the
2009 Open Internet NPRM, when distinguishing between a proposal to adopt an “unqualified
prohibition[] on discrimination” and the “general prohibition on ‘unjust or unreasonable
discrimination’ by common carriers in section 202(a) of the Act.”80 Indeed, courts and the
Commission have often found that alleged “discrimination” or “preferences” accorded by service
providers in particular circumstances were “reasonable” after a careful examination of the facts
at issue.81 Thus, far from supporting an outright ban on an entire class of prioritization
arrangements between ISPs and edge providers, Section 202(a) would at most authorize the
Commission to undertake a fact-specific, case-by-case analysis of the reasonableness of any
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F.3d 1475, 1481 (D.C. Cir. 1994) (upholding carriers’ ability to enter into individualized
contracts); Ameritech Operating Cos. Revisions to Tariff FCC No. 2, Order, DA 94-1121
(CCB 1994) (upholding reasonableness of rate differentials based on cost considerations).
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particular prioritization arrangement—authority that the Commission already appears to
possesses in the broadband arena under Section 706 of the Telecommunications Act.82
Section 201(b) likewise would not support a categorical ban on paid prioritization
arrangements. In applying the “just and reasonable” requirement of this provision, the
Commission has focused largely on addressing discrete consumer protection issues, such as
prohibiting “blocking or otherwise restricting or degrading” communications to rural
consumers,83 or preventing deceptive billing practices by telecommunications carriers.84 These
issues bear no resemblance to potential “paid prioritization” arrangements between edge
providers and ISPs, particularly when such arrangements do not diminish or degrade the quality
of existing broadband Internet access service. In fact, such arrangements more closely resemble
the “limited, customer-specific service[s]” offered under “private contractual relationships” that
courts and the Commission have long permitted telecommunications carriers to undertake
without “vitiat[ing their] common carrier status.”85 Nor is there any factual basis for concluding
that all “paid prioritization” arrangements would be per se unjust and unreasonable under
Section 201(b) in a manner that could support a blanket ban, especially given that no broadband
providers have entered into such arrangements or even have plans to do so. Section 201(b)
therefore would be no more effective than Section 202(a) at sustaining the prohibition on “paid
prioritization” that proponents of reclassification seek. The Commission may be able to justify
adopting certain presumptions of unreasonableness in connection with particular practices under
82
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Title II, just as it could under Section 706, but a reclassification theory aimed at supporting a
categorical ban would be fundamentally misplaced.
B.

Abandoning the Commission’s Long-Held Classification of Broadband
Internet Access Service as an Information Service Would Be Counterfactual
and Unlawful

Even if, in the face of all of these policy harms, the Commission still decided to pursue
the nuclear option of Title II reclassification, it would face significant and likely insurmountable
legal hurdles in adopting such an approach. At bottom, any Title II approach would require
explaining, as a factual matter, how broadband providers actually “offer” consumers
“telecommunications” on a stand-alone basis—and in doing so, contradicting the long-held
factual findings and legal conclusions that have undergirded the Commission’s previous
decisions and spurred the unprecedented level of investment in the nation’s broadband
infrastructure over the past two decades. While it is true that the Commission can change course
to pursue a new policy direction if it can provide a sufficiently cogent rationale for doing so, the
Commission would be extremely hard-pressed to articulate such a rationale here, particularly
given that the factual details surrounding the provision of broadband Internet access service have
not materially changed since the Commission’s prior determinations, and in light of the
significant reliance interests engendered in the industry by those prior determinations.
As the Supreme Court made clear in Brand X, “[t]he entire question” in classifying
broadband Internet access service “turns not on the language of the Act, but on the factual
particulars of how Internet technology works and how it is provided.”86 Accordingly, the
Commission has recognized that the classification of a service “turns on the nature of the

86

Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 991 (2005)
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functions that the end user is offered” by the service.87 And in analyzing the “functions” and
“factual particulars” of broadband Internet access provided over cable, wireline, and wireless
platforms, the Commission has consistently found that such services entail the use of, rather than
the offering of, telecommunications, because the telecommunications and information-processing
elements are inextricably combined in the service furnished to end users. In the 2002 Cable
Modem Order, the Commission explained that cable modem service “is an offering of Internet
access service, which combines the transmission of data with computer processing, information
provision, and computer interactivity, enabling end users to run a variety of applications” and
supporting functions including e-mail, web browsing, and Domain Name System (“DNS”)
service.88 According to the Commission, while “cable modem service provides the[se]
capabilities . . . ‘via telecommunications,’” that telecommunications component is not “separable
from the data-processing capabilities of the service.”89
The Commission vigorously and successfully defended the “information service”
classification for cable modem service before the Supreme Court in Brand X. Opponents of the
Cable Modem Order argued that the Commission “could not permissibly construe the
Communications Act to exempt cable companies providing Internet service from Title II
regulation.”90 But the Court sided with the Commission, pointing specifically to a variety of
integrated, information-processing functions inherent in the provision of Internet access service
that supported the Commission’s interpretation. In particular, the Court noted that “[a] user
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cannot reach a third-party’s Web site without DNS” functionality made available as part of the
service,91 and that “the Internet service provided by cable companies [also] facilitates access to
third-party Web pages by offering consumers the ability to store, or ‘cache,’ popular content on
local computer servers.”92 For these and other reasons, the Court found that “‘[t]he service that
Internet access providers offer to members of the public is Internet access,’ not a transparent
ability (from the end user’s perspective) to transmit information,” and accordingly held that “the
Commission's construction was reasonable.”93
In the wake of the Supreme Court’s affirmation of the Commission’s “information
service” classification for cable modem service, the Commission applied this classification to
other Internet access services having the same material factual characteristics. A few months
after the Brand X decision, the Commission adopted the 2005 Wireline Broadband Order, which
clarified that “[w]ireline broadband Internet access service, like cable modem service, is a
functionally integrated, finished service that inextricably intertwines information-processing
capabilities with data transmission such that the consumer always uses them as a unitary
service.”94 In the years that followed, the Commission reaffirmed the relevant findings with
respect to BPL-enabled95 and wireless Internet access services.96
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The Commission would face a heavy burden in attempting to reverse these prior, factbased determinations. According to the Supreme Court, in certain circumstances where the
Commission seeks to depart from a prior policy, it must “provide a more detailed justification
than what would suffice for a new policy created on a blank slate”—specifically, when “its new
policy rests upon factual findings that contradict those which underlay its prior policy,” or “when
its prior policy has engendered serious reliance interests that must be taken into account.”97
Indeed, the Supreme Court has made clear that “[i]t would be arbitrary or capricious to ignore
such matters.”98 And, critically, both of these circumstances are present here. Any decision to
classify broadband Internet access service under Title II necessarily would rest on factual
findings that would conflict with findings on which the Commission has repeatedly relied in
adopting its “information service” classification numerous times in the past. Moreover, there is
no question that the Commission’s prior decisions that avoided the burdens of Title II have
engendered significant reliance interests. As detailed in Section I above, broadband providers
have invested more than $1.2 trillion in broadband infrastructure based on the reasonable
understanding that the Commission would continue to treat broadband as a lightly regulated
“information service” under Title I—an outcome that the Commission expressly anticipated and

is ‘telecommunications,’ and that the offering of this telecommunications transmission
component as part of a functionally integrated, finished BPL-enabled Internet access
service offering is not a ‘telecommunications service’”).
96

Appropriate Regulatory Treatment for Broadband Access to the Internet Over Wireless
Networks, Declaratory Ruling, 22 FCC Rcd 5901 ¶ 26 (2007) (“Wireless Broadband
Order”) (“Like cable modem service, wireline broadband Internet access service, and
BPL-enabled Internet access service, wireless broadband Internet access service offers a
single, integrated service to end users, Internet access, that inextricably combines the
transmission of data with computer processing, information provision, and computer
interactivity, for the purpose of enabling end users to run a variety of applications.”).

97

FCC v. Fox Television Stations, 556 U.S. 502, 515 (2009).

98

Id.
33

embraced each time it reaffirmed that classification.99 After persuading broadband providers that
they could safely commit unprecedented levels of private investment to developing and
deploying the world-class broadband networks that this nation now enjoys, the Commission
cannot now pull a bait-and-switch and subject these networks to burdensome common-carrier
regulation without offering a compelling justification for such a reversal.
It is doubtful that the Commission could articulate a justification that could meet this high
hurdle, as the “factual particulars” that informed the Commission’s prior decisions—and that
must underlie any future classification of broadband Internet access services100—have not
changed in any material way. The broadband Internet access service offered to consumers
continues to be “a functionally integrated, finished service that inextricably intertwines
information-processing capabilities with data transmission,”101 and still involves the same e-mail,
web browsing, DNS functionality, caching, and other functionally integrated services cited by
both the Commission and the Supreme Court. The provision of broadband Internet access
service also includes other capabilities that were not a focus of the Commission’s earlier orders
but go well beyond mere transmission, including Dynamic Host Configuration Protocol
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(“DHCP”) functionality,102 cable modem termination systems (“CMTS”),103 and a variety of
integrated security features (spam filtering, anti-virus services, distributed denial-of-service
protection, and the like). In recent years, broadband providers have expanded the informationprocessing functionality of their services to include parental controls,104 and online connection
management.105
The mere fact that broadband customers sometimes rely on third parties to varying
degrees for some of these functions does not somehow transform broadband Internet access
service into a telecommunications service, as some have argued.106 As an initial matter, it is
nothing new that end users can employ features from independent entities rather than utilize
these functions as offered by their broadband provider. For instance, broadband customers have
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been able to avail themselves of non-ISP e-mail providers since at least the mid-1990s,107 and yet
the Commission has repeatedly pointed to the e-mail functionality made available by broadband
providers as evidence that they offer an integrated information service.108 Indeed, the
Commission’s prior decisions expressly recognize that the ability to choose third-party
applications over those offered by the ISP is irrelevant to the classification of the broadband
service used to access those online applications.109 As the Commission explained in the Wireline
Broadband Order, “[t]he information service classification applies regardless of whether
subscribers use all of the functions and capabilities provided as part of the service (e.g., e-mail or
web-hosting), and whether every wireline broadband Internet access service provider offers each
function and capability that could be included in that service.”110 Thus, the notion that the
availability of third-party applications somehow requires reclassification of broadband Internet
access service under Title II is a red herring.
Absent any showing that broadband ISPs are in fact operating as “telecommunications
carriers” by offering “telecommunications” to the public indiscriminately, the Commission could
not impose common-carrier status on ISPs unless it were to conclude that ISPs should have a
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“legal compulsion . . . to serve [the public] indifferently.”111 The NPRM casually raises the
possibility of compelling broadband providers to operate on a common-carrier basis, presumably
by extracting one or more telecommunications services from the integrated information-service
offering and forcing providers to offer those services on a stand-alone basis.112 But the
Commission rightly rejected such an approach in the Cable Modem Order—noting that “[s]uch
radical surgery is not required”113—and should do so again here. Although some advocates
appear to believe (mistakenly) that such an about-face is necessary to support their preferred
policy outcome, the Commission is prohibited from “impos[ing] common carrier status upon any
given entity on the basis of the desired policy goal the Commission seeks to advance.”114 Rather,
the D.C. Circuit has held that the Commission may compel a private carrier to operate pursuant
to Title II only if it “‘has sufficient market power to warrant regulatory treatment as a common
carrier.’”115 But the Commission did not and could not find that ISPs had market power when it
adopted the 2010 Open Internet Order or when it defended that order before the D.C. Circuit,
and plainly could not make such a finding in today’s increasingly competitive environment.
Because the NPRM expressly disclaims the notion that a market power showing is necessary to
support the proposed open Internet rules,116 there is accordingly no basis for making a finding of
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market power or attempting to justify a compulsion to provide a stand-alone telecommunications
service.
For all these reasons, if the Commission were to pursue a Title II reclassification theory,
it would face the considerable risk of being reversed yet again in its efforts to impose open
Internet requirements. An order based on Title II would be far more likely to attract a legal
challenge than an order based on Section 706, given the sheer magnitude of the harms that such
reclassification would present. Such an order also would be far less likely to survive such a
challenge. As noted above, the Commission would need to provide “a more detailed
explanation” in adopting a new “telecommunications service” classification where, as here, the
prior classification was based on contrary factual findings and engendered significant reliance
interests.117 The Commission thus may not be accorded the same degree of deference in
adopting a new “telecommunications service” classification as it enjoyed when defending its
“information service” classification in Brand X, and may well find such a determination
intensely scrutinized and ultimately vacated by a reviewing court.
C.

The Commission Should Reject Proposals To Reclassify the Return-Path
Element of Broadband Internet Access Service Under Title II

The NPRM also seeks comment on proposals that aim to impose Title II obligations on
broadband providers by attempting to sidestep the Commission’s historical classification of
broadband Internet access as an information service.118 The NPRM cites two largely overlapping
proposals from Mozilla and Professors Narechania and Wu, both of which urge the Commission
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to recognize a distinct “remote delivery service”119 or “response transaction”120 supposedly
provided by ISPs to edge providers for the transmission of edge-provider content. According to
their theory, the transmission of edge-provider traffic in response to end user requests
purportedly falls “outside the category of services previously designated by the Commission”121
and thus provides a blank slate on which the Commission supposedly can adopt a Title II
classification and impose common-carrier restrictions without the need to overturn Commission
precedent.122
Such proposals should be rejected for several reasons. As an initial matter, the premise
that the classification of “response” transmissions is an open question is simply wrong. The
Commission has consistently made clear that, when classifying broadband Internet access service
as an information service, it understood the service to include not only the end user’s request for
online content, but also the delivery of such content to end users in response to such requests. In
the 1998 Report to Congress, when applying the “information service” label to “Internet-based
offerings” and other “mixed or hybrid services,” the Commission described such services as
those “in which a provider offers a capability for generating, acquiring, storing, transforming,
processing, retrieving, utilizing or making available information via telecommunications, and as
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an inseparable part of that service transmits information supplied or requested by the user.”123
Similarly, in the Cable Modem Order, the Commission described the cable modem service being
classified as including “the ability to retrieve information from the Internet, including access to
the World Wide Web.”124 The Commission again declined to distinguish between “request” and
“delivery” functions in broadband Internet access service in the Wireline Broadband Order,
finding that “wireline broadband Internet access service” is “a single, integrated service” that
“provides the user with the ability to send and receive information at very high speed, and to
access the applications and services available through the Internet.”125 Therefore, far from
sidestepping the Commission’s past orders, the theory of reclassification advanced by Mozilla
and Professors Narechania and Wu would run headlong into this precedent.
Some proponents of this approach also assert—based on a gross misreading of Verizon
decision—that the D.C. Circuit found that ISPs are already providing a severable
telecommunications service to edge providers.126 But such an assertion overlooks the fact that
the Verizon court’s decision to vacate the no-blocking and non-discrimination rules was
premised on the notion that ISPs are not providing a telecommunications service and cannot be
forced by the Commission to do so. And as noted above, absent a showing of market power, the
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Commission is precluded from performing “radical surgery” by compelling broadband providers
to offer some distinct “remote delivery service” as a Title II telecommunications service.127
It is no answer for Mozilla and others to retort that broadband Internet access service
necessarily involves “telecommunications” of some kind.128 The very definition of “information
service” is “the offering of a capability for generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making available information via telecommunications.”129
The Commission has recognized that “[a]ll information services require the use of
telecommunications to connect customers to the computers or other processors that are capable
of generating, storing, or manipulating information.”130 Indeed, every time the Commission has
classified broadband Internet access service as an information service, it has done so recognizing
that the various integrated functions involved are provided “via telecommunications.”131 Thus,
even if it were possible (and consistent with precedent) to separate out a return-path service
distinct from the integrated information service offered by broadband ISPs, the fact that such a
service involves “telecommunications” would not, on its own, transform the service into a
common-carrier “telecommunications service.” Such a standalone service could be a private
carrier service as well. Indeed, as the Commission recognized in the Cable Modem Order, “[t]o
the extent that [a broadband provider] is making an offering of pure telecommunications to ISPs,
it is dealing with each ISP on an individualized basis and is not offering any transmission service
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indiscriminately to all ISPs”—thus making such an offering “a private carrier service, not a
‘telecommunications service.’”132
Furthermore, any attempt to accord differential regulatory treatment to “request” and
“delivery” transmissions would make little sense as a practical matter. The nature of packetswitched communications, the mechanism on which Internet Protocol communications are based,
would render such distinctions utterly unworkable. Nearly every online operation—from
accessing a website to downloading a file to viewing a video to engaging in online gaming—
entails numerous and often nearly simultaneous signals between the website and the end user.
These signals are further subdivided into packets—information that is broken up into small
pieces for transmission across the network. The process of sorting out the “call” and “response”
transmissions in these circumstances for the purpose of ensuring compliance with differing
regulatory regimes would be entirely unmanageable, as it presumably would require an ISP to
physically inspect the contents of each and every packet to evaluate whether it contains only the
information from the so-called “remote service.” Even Mozilla implicitly recognizes the
intractability of this approach, conceding that a transmission service to edge providers is at most
“logically and legally distinguishable,” because the remaining transmission functions are not
“physically separable.”133 But here, too, Mozilla runs up against the realities of how the Internet
functions. Broadband providers simply do not have direct relationships with the edge providers
whose content their subscribers are seeking; in other words, there is no “service” being offered to
edge providers that is distinguishable in any way from the “service” being offered to end users.
The artificiality of the approach advanced by Mozilla and Professors Wu and Narechania is only
underscored by the way broadband Internet access service is marketed to consumers, who choose
132
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a service based on the speed at which it delivers edge providers’ responses (i.e., download
speed), not the end user’s request.
Finally, as with the broader reclassification proposals, the approach suggested by Mozilla
and Professors Wu and Narechania would not even accomplish the policy objectives that they
and other proponents of reclassification seem to desire. These parties appear to believe that
imposing Title II requirements on broadband ISPs’ transmissions of edge-provider content to end
users would preclude ISPs from seeking payment in connection with those transmissions. But
even setting aside the fact the ISPs have not entered into and have no plans to explore paid
arrangements with edge providers, the Commission could not combine any Title II classification
of so-called “remote delivery services” with a ban on payments between edge providers and
ISPs, as a common carrier is, by definition, one who provides service “for a fee.”134 In short,
these proposals are riddled with fundamental factual and legal misconceptions and should be
rejected.
D.

Adopting a “Springing” or “Backstop” Title II Theory Would Be Arbitrary
and Capricious

As the NPRM notes, some have argued that if the Commission proceeds to adopt open
Internet rules under Section 706, it should nevertheless “use Title II as a ‘backstop authority.’”135
One proposal cited in the NPRM would have the Commission “issu[e] one order under [S]ection
706 and a contingent order under Title II” that would automatically spring into being if a court

134

47 U.S.C. § 153(53) (defining “telecommunications service” as “the offering of
telecommunications for a fee directly to the public, or to such classes of users as to be
effectively available directly to the public, regardless of facilities used”) (emphasis
added).

135

NPRM ¶ 150.
43

were to invalidate the order under Section 706.136 The apparent aim of such an approach would
be to “ward off court challenges” to any rules adopted under Section 706.137
But the legal and policy ills presented by a Title II approach are just as true whether
imposed affirmatively or dangled like the sword of Damocles over broadband providers. As
noted above, the mere threat of Title II reclassification can bring about disastrous policy harms,
including greatly diminished broadband investment, deployment, and innovation. Moreover, in
adopting Title II as a “backstop,” the Commission still would need to overcome the significant
legal hurdles that such a classification necessarily would entail. Indeed, it is impossible to see
how the Commission could write an order that, on the one hand, concludes that the “factual
particulars” of broadband Internet access service support continued classification as an
information service regulated under Section 706, but on the other hand states that, if any new
rules are invalidated, the “factual particulars” support the conclusion that broadband is best
classified as a telecommunications service. This is particularly true in light of the Commission’s
repeated holding that the categories of “telecommunications service” and “information service”
are “mutually exclusive.”138
At bottom, the notion that Title II could spring into effect for purely policy reasons would
all but assure that such a classification would be found to be arbitrary and capricious, as it would
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clearly not be based on the “factual particulars” of the service. The Commission cannot
manipulate the service classifications by toggling back and forth between “telecommunications
service” and “information service” labels solely to determine the level of regulation that should
apply.139 The D.C. Circuit has made clear that the Commission is prohibited from “impos[ing]
common carrier status upon any given entity on the basis of the desired policy goal the
Commission seeks to advance.”140 It would be inappropriate and unlawful for the Commission
to decide what ultimate power it seeks, and only then to determine how to conduct a functional
analysis in such a manner as to ensure that it obtains its desired consequences. Indeed, given the
obvious legal infirmities of any “springing” or “backstop” Title II theory, such an approach
would not “ward off court challenges” in any way,141 and if anything would make such
challenges more likely.
III.

SECTION 706 PROVIDES A WORKABLE PATH FORWARD TO ADOPT NEW
RULES, BUT SHOULD NOT BE USED TO IMPOSE OVERLY RESTRICTIVE
MANDATES
In contrast to the serious legal and policy obstacles to pursuing Title II reclassification,

the Verizon court’s decision upholding the Commission’s broad authority under Section 706
provides a much more certain and reliable legal foundation for any further requirements to
promote Internet openness. The Verizon court left no doubt that “[S]ection 706 of the 1996
Telecommunications Act . . . furnishes the Commission with the requisite affirmative authority
to adopt the [open Internet] regulations.”142 Section 706(a), it explained, “vest[s] the
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Commission with actual authority”143 to “encourage the deployment on a reasonable and timely
basis of advanced telecommunications capability to all Americans.”144 Moreover, upon a finding
that “advanced telecommunications capability” is not being “deployed to all Americans in a
reasonable and timely fashion,” Section 706(b) provides the Commission additional authority to
“take immediate action to accelerate deployment of [advanced telecommunications] capability
by removing barriers to infrastructure investment and by promoting competition in the
telecommunications market.”145
The D.C. Circuit upheld the Commission’s 2010 conclusions that promoting and
protecting the open Internet fell within these grants of authority. The court characterized as
“both rational and supported by substantial evidence” the Commission’s finding that Internet
openness is crucial to edge-provider innovation and drives end-user demand, which in turn
stimulates investment in broadband infrastructure—i.e., the “virtuous circle.”146 That core
justification thus plainly empowers the Commission to adopt rules under Section 706(a) to
protect and provide for such openness as a way to “encourage the deployment” of advanced
telecommunications capability.147 The court also held that the Commission can rely on its past
determination that “broadband deployment to all Americans is not reasonable and timely”148 in
justifying new rules protecting Internet openness under Section 706(b) as a means of
143
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“accelerat[ing] [broadband] deployment” by “removing ‘barriers to infrastructure investment’
and promoting ‘competition.’”149
As discussed below, however, the Commission should take care to use this authority
prudently and in a manner that actually advances the goals of Section 706. Most fundamentally,
the Commission should avoid imposing overly prescriptive mandates that would thwart rather
than promote the “virtuous circle” on which the Commission’s authority under Section 706 is
premised. As NCTA noted in its comments in response to the Public Notice, the existing
transparency regime adopted under Section 706 provides an appropriate mechanism for ensuring
that the marketplace disciplines conduct that conflicts with core values of Internet openness.150
But to the extent the Commission modifies its transparency requirements or imposes new noblocking rules and “commercial reasonableness” obligations, it should ensure that such rules do
not undermine the very innovation and deployment that the Commission seeks to promote, and
that the rules otherwise comport with the limitations identified by the Verizon court.
A.

The Current Transparency Regime Is Sufficient To Protect Internet
Openness and Should Not Be Expanded in an Unwarranted and Unduly
Burdensome Manner

The transparency rules adopted in the 2010 Open Internet Order and upheld by the
Verizon court create an important foundation for ensuring that Internet openness will be
protected and fulfilled. While NCTA has expressed concerns in the past about the potential
burdens of complying with overly prescriptive disclosure mandates,151 NCTA supported the
transparency regime ultimately established by the Commission, given the Commission’s stated
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Comments of the National Cable & Telecommunications Association, GN Docket No.
14-28, at 6 (filed Mar. 26, 2014) (“NCTA PN Comments”).
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See Comments of the National Cable & Telecommunications Association, GN Docket
No. 09-191, at 42 (filed Jan. 14, 2010).
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commitment at the time “to allow flexibility in [the] implementation of the transparency rule.”152
For all the reasons explained below, the Commission should find that the current rules have been
effective and that additional disclosure obligations for ISPs would be unwarranted.
1.

There is no basis for the Commission’s tentative conclusion that enhanced
transparency rules are needed

Although the NPRM proposes to adopt a variety of “enhancements” to the transparency
regime established in 2010, there is no factual basis for taking such a step. The NPRM
acknowledges that there have been no formal complaints regarding inadequate disclosure in the
three years that the rules have been in effect.153 While the NPRM suggests that there have been
“hundreds” of informal complaints—a relatively low number given the 163 million broadband
Internet access connections reported by the Commission154—the mere existence of these filings,
absent any indication that they resulted in actual findings of wrongdoing, plainly does not justify
additional transparency rules.155 Indeed, in most cases, it is not clear whether a particular
complaint pertains to an ISP’s disclosures or its provision of service—a fact the NPRM
acknowledges.156 The only rational conclusion the Commission could draw from such data is
that, by and large, ISPs are disclosing the information consumers need to make intelligent
decisions about which providers and tiers of service to choose.
The NPRM also raises a concern about ISPs’ supposed failure to deliver advertised
speeds. But in doing so it relies on a single informal complaint,157 and ignores the rigorous
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See Jun. 2014 Internet Access Services Report at 17 & Table 2.
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testing the agency has been conducting for three years under the Measuring Broadband America
project. The most recent report issued by the Commission, based on over 8 billion observations
conducted using third-party routers and test servers, demonstrates conclusively that cable
operators and other broadband providers are delivering the services they advertise and that no
additional disclosure obligations are necessary.158
The NPRM likewise points to scattered informal complaints about applications or
services that do not function as anticipated by the customer as a purported basis for increased
disclosure obligations.159 But this discussion ignores the Commission’s consistent recognition
that there are a variety of factors outside an ISP’s control that affect performance, including the
equipment used in the home and various decisions made by content providers.160 The
unsurprising fact that some consumers occasionally experience a problem with a particular
application or service does not give the Commission sufficient information to determine whether
responsibility for such problems rests with the content provider, the ISP, some intermediate
network, or the customer’s home network. Absent such information, informal complaints like
the ones cited in the NPRM provide no basis for imposing additional disclosure obligations on
ISPs.
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See 2014 Measuring Broadband America Report at 15 (finding that cable operators
deliver 102 percent of advertised download speeds and 111 percent of advertised upload
speeds at peak periods).
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See, e.g., 2014 Measuring Broadband America Report at 5-6; see also Net Forecast, How
the Netflix ISP Speed Index Documents Netflix Congestion Problems at 10 (Jun. 2014),
available at http://www.netforecast.com/wpcontent/uploads/2014/06/NFR5117_How_the_Netflix_ISP_Speed_Index_Documents_Ne
tflix_Congestion_Problems.pdf (“NetForecast Report”) (“Users who spring for high-end
home entertainment systems and who choose ‘best quality’ via the Netflix interface,
experience a higher streaming rate. In contrast, users who watch a movie or old sitcom
on an iPhone, and do not actively select ‘best quality,’ experience lower streaming
rates.”).
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2.

There is no need to enhance the disclosures ISPs make to retail customers

The Commission should not adopt any of its proposals to enhance the disclosures that
ISPs must make to retail customers. As explained below, each of these proposals would impose
significant new burdens without providing customers with any meaningful new information.
For example, the Commission should reject its proposal to “require disclosures that
permit end-users to identify application-specific usage or to distinguish which user or device
contributed to which part of total data usage.”161 Such a requirement likely would necessitate
significant use of deep packet inspection in an attempt to determine the user or device
responsible for originating or receiving particular Internet traffic. Even if it were feasible to
implement the necessary network changes, tracking usage at a user- or device-specific level
would require significant ISP resources as well as significant customer coordination.
The Commission also should reject the proposal by Cogent that ISPs be required to report
performance at a local level, rather than the national level currently measured by the Measuring
Broadband America project.162 This proposal is utterly impractical and would be extremely
burdensome for ISPs. The expense of recruiting a sufficient number of volunteers to obtain a
statistically valid sample in each local community and then distributing the requisite equipment
to each of those volunteers would be overwhelming.
Along the same lines, Cogent’s proposal that ISPs report the performance received by the
250 most popular edge providers could not be implemented in any meaningful or accurate
manner.163 As with the Commission’s proposal to require reporting of application-specific usage
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to consumers, such a requirement would impose tremendous burdens on ISPs and could raise
significant concerns because it likely would require the substantial use of deep packet inspection
to track the delivery of all Internet traffic to determine which edge providers are the 250 most
popular. Moreover, as with other elements of the enhanced transparency rules proposed in the
item, such an approach erroneously assumes that all responsibility for the performance
experienced by consumers rests with ISPs and ignores the significant role that edge providers
may play in that performance.
Finally, the Commission should not mandate the use of standardized formats for
disclosures by ISPs.164 NCTA previously has identified a number of concerns that would arise in
connection with any mandatory labeling program for broadband services.165 The Open Internet
Advisory Committee report that the Commission cites as the basis for this proposal also
recognized that there are numerous complexities associated with standardized labels and
potential concerns about such labels misleading consumers.166 Consequently, that report did not
suggest mandatory labels, but instead proposed that the Commission “work with the industry to
develop a voluntary labeling program.”167 If the Commission decides to pursue standardized
disclosures, NCTA would welcome the opportunity to participate in the development of a
voluntary program, just as we did in connection with the Measuring Broadband America
program.
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Open Internet Advisory Committee, 2013 Annual Report, at 85-87 (Aug. 20, 2013)
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simple and consistent manner, relevant information about their broadband Internet access
services.”).
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3.

The Commission should not require ISPs to provide tailored disclosures
for edge providers

The Commission also should reconsider and ultimately reject its tentative conclusion that
ISPs should be required to make disclosures that are specifically geared to the business needs of
edge providers.168 There is no sound reason to impose such a one-sided requirement and no
practical manner by which ISPs could cater to the needs of millions of different edge providers.
As an initial matter, the NPRM does not provide any basis to conclude that the disclosures
currently made by ISPs are somehow inadequate to meet the needs of edge providers. Edge
providers of all sizes have thrived in the three years since the transparency rules took effect, and
the NPRM does not cite a single example of an edge provider whose business was affected, let
alone harmed, in any way by insufficient disclosure by ISPs.
As compared to the negligible benefits that might arise from requiring ISPs to make
specific disclosures to edge providers, the burdens would be substantial. As NCTA and others
explained when the transparency rules were adopted in 2010, it is completely impractical to
require ISPs to make disclosures that are specifically tailored to the business needs of edge
providers.169 ISPs have no way to anticipate the needs of millions of content providers nor
should the Commission hold ISPs responsible for the successful operation of businesses with
whom they have no contractual relationship. The one-sided nature of the proposed obligation
compounds these problems. The notion that ISPs should have a disclosure obligation running to
every edge provider on the Internet, while those edge providers have no obligation to provide
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See NPRM ¶ 68.
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See Comments of the National Cable & Telecommunications Association, GN Docket
No. 09-191, at 4 (filed Apr. 11, 2011) (explaining that a “vague, open-ended disclosure
obligation could be read to require ISPs to provide virtually any information that any
content, application, service, or device provider anywhere in the world decides is helpful
to its business”).
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any information to ISPs, is patently unfair. This lopsided approach would be particularly
harmful to small ISPs, which would be at a huge disadvantage in any dealings with large content
providers like Google, Amazon, and Netflix, all of which operate networks that are far more
extensive than those operated by many small ISPs.
4.

The Commission’s proposal to require ISPs, and only ISPs, to report on
network congestion is impractical and unwarranted

The Commission likewise should reject the proposal to require ISPs to “disclose
meaningful information regarding the source, location, timing, speed, packet loss, and duration
of network congestion.”170 As an initial matter, congestion at a particular point in the network is
not necessarily evidence that the quality of service to consumers has been degraded, because ISP
networks are built with redundant paths that enable Internet traffic to be routed around points of
congestion. Furthermore, as the NPRM acknowledges, network congestion can occur at any
point in the Internet, not just the last-mile portion controlled by ISPs.171 And as demonstrated by
a number of studies, edge providers have significant control over how they deliver their traffic to
ISPs.172 For example, some large content providers like Netflix may choose to route traffic over
congested links from transit providers rather than spending more money to route traffic over
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See, e.g., Massachusetts Institute of Technology, Information Policy Project, Measuring
Internet Congestion: A Preliminary Report, available at
https://ipp.mit.edu/sites/default/files/documents/Congestion-handout-final.pdf (“MIT
Report”); Sandvine, Exposing Technical and Commercial Factors Underlying Internet
Quality of Experience, at 29-33 (Sep. 2013), available at
https://www.sandvine.com/downloads/general/global-internetphenomena/2013/exposing-the-technical-and-commercial-factors-underlying-internetquality-of-experience.pdf (“Sandvine Report”); see also, e.g., Letter from Joseph E.
Young, Mediacom, to Marlene H. Dortch, Secretary, Federal Communications
Commission, GN Docket No. 14-28 (filed May 22, 2014) (“Mediacom Letter”).
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open links from CDNs.173 Performance also can be affected significantly by equipment in the
home. For example, the Commission has recognized that Wi-Fi performance in the home and
various other types of equipment used to access online content can have a substantial effect on
the performance experienced by an end user.174
Even if there were a basis for imposing a congestion-reporting obligation only on ISPs,
and there is not, such a requirement would be utterly impractical and tremendously burdensome.
The Commission has not defined the term “congestion” or offered any explanation as to how it
would establish a reporting threshold that would be appropriate for all different types of ISPs.
Based on NCTA’s experience helping the Commission develop the Measuring Broadband
America testing regime, attempting to devise a new metric for congestion that would be
meaningful and accurate across different technologies would be extremely challenging.
Moreover, network congestion often is ephemeral and occurs in a highly specific manner with
respect to time and location,175 and thus does not lend itself to any sort of meaningful reporting
to the Commission or to the public.
The bottom line is that requiring ISPs to report network congestion but ignoring all these
other relevant factors would not provide the information necessary to perform a proper analysis
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of why any particular application or service is not working properly. To accomplish that goal,
the Commission would need to take a more holistic view of the marketplace and gather data from
all the relevant participants, not just ISPs.
5.

The Commission’s proposals to expand its oversight and enforcement of
transparency mandates are unjustified

Lastly, while the NPRM proposes a variety of oversight and enforcement mechanisms to
ensure that ISPs are complying with the Commission’s transparency rules,176 none of these new
mechanisms is necessary, and they would serve only to increase the burdens imposed on ISPs.
For example, the proposal to permit anonymous reporting of transparency concerns based on
supposed retaliation concerns is misplaced. Just as the NPRM does not identify a single instance
of any formal complaint alleging a transparency violation, there are no known examples of
retaliation by ISPs. Moreover, ISPs have no practical ability to retaliate against edge providers
and no reason to retaliate against consumers.177 There simply is no legitimate basis for imposing
rules on ISPs due to this unsupported fear of retaliation.178
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Conversely, many large edge providers, such as Amazon and YouTube, recently have
demonstrated the ability and willingness to harm other companies and their customers by
withholding or delaying the delivery of content. See, e.g., Jon Fingas, YouTube Confirms
Music Service, Will Block Holdout Labels’ Videos Within ‘Days’, Engadget, Jun. 18,
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Similarly, the proposal to require ISPs to report on instances of blocking or throttling is
unnecessary and impractical. While some ISPs may manage traffic in some circumstances as
part of their efforts to address network congestion, such policies already are subject to disclosure
under the existing transparency rules. Expanding the existing requirements by requiring
disclosure of individual applications of providers’ policies would be extremely burdensome and
would not provide meaningful information to consumers.
B.

Any New No-Blocking Rules Must Comport with the Limitations Identified
by the Verizon Court

The NPRM also proposes to reinstate—with some modifications—the no-blocking rule
vacated by the Verizon court. The proposed text of the new no-blocking rule for fixed broadband
providers largely tracks the language of the old rule, and would prevent “[a] person engaged in
the provision of fixed broadband Internet access service” from “block[ing] lawful content,
applications, services, or non-harmful devices, subject to reasonable network management.”179
Unlike the prior rule, however, the proposed new rule would be accompanied by a clarification
that the standard “would allow individualized bargaining above a minimum level of access to a
broadband provider’s subscribers—the revised rationale the court suggested would be
permissible rather than per se common carriage.”180
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As a general matter, and as NCTA has explained previously, a reinstated no-blocking rule
is likely unnecessary.181 NCTA and its members and other leading broadband providers have
consistently pledged that they will not block subscribers’ access to lawful Internet content and
services, both before the Commission adopted the no-blocking rules in the Open Internet Order
and after those rules were vacated by the Verizon court.182 Indeed, as noted above in Section I,
broadband ISPs benefit from an open Internet as much as other participants in the Internet
ecosystem, and thus have a powerful incentive to ensure that lawful Internet content remains
available to all.
Nevertheless, if the Commission chooses to reinstate a no-blocking requirement, it should
refrain from establishing rigid, quantitative or qualitative measures for the “minimum level of
access” that would be deemed “effectively usable” under the rule.183 The Commission has
acknowledged that the Internet has always operated under a flexible “best effort” standard for the
181
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See Press Release, Statement of NCTA President & CEO Michael Powell Regarding
Today’s Decision by the U.S. Court of Appeals for D.C. Circuit, Jan. 14, 2014, available
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cable industry has always made it clear that it does not – and will not – block our
customers’ ability to access lawful Internet content, applications or services.”); Net
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Transportation, 109th Cong. 21 (Feb. 7, 2006) (statement of Kyle McSlarrow, President
& CEO, National Cable & Telecommunications Association) (“[L]et me be clear,
NCTA’s members have not, and will not, block the ability of their high-speed Internet
service customers to access any lawful content, application, or services available over the
public Internet.”); see also, e.g., Press Release, Broadband for America Statement on U.S.
Court of Appeals for the District of Columbia Circuit Decision in the Case of Verizon v.
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on behalf of its members, including virtually every major broadband ISP, that “[w]e
believe passionately in the open Internet and in the right of our customers to access
lawful websites and information when, where and how they choose” and “pledge that our
commitment to those principles will continue”).
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delivery of Internet traffic to end users,184 and the NPRM appropriately contemplates
incorporating this standard into any reinstated no-blocking rule.185 The Commission should
adopt this proposal, which contemplates the negotiation of “‘better than typical’ delivery with
edge providers,” while prohibiting ISPs “from delivering ‘worse than typical’ service in the form
of degradation or outright blocking” subject to “reasonable network management.”186 Although,
as discussed below, ISPs have no plans to enter into arrangements for prioritized delivery of
Internet content over last-mile networks,187 there is no basis for the Commission to preclude such
arrangements. Such restraint would appropriately recognize that “best effort” delivery has
always been and will continue to be sufficient to ensure end users’ access to the entire Internet,
as competition and consumer demand continue to drive broadband providers to invest in and
improve the quality and speed of their networks. A “best effort” standard also would take into
account the possibility, inherent in all networks, that performance may vary according to traffic
load or other issues beyond the network provider’s control. Ultimately, the competitive
marketplace, and not the Commission, is in the best position to establish appropriate levels of
service.
For similar reasons, the Commission should decline to establish “specific technical
parameters, such as a minimum speed,” that an ISP would need to maintain in order to avoid
being deemed to have “blocked” online content under the rule.188 Such a mandate is completely
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unnecessary in today’s marketplace, where broadband providers continue to have powerful
incentives to increase speeds and deploy advanced networks throughout their footprint absent
any regulatory requirement to do so. Indeed, in light of the steady, market-driven advances in
broadband performance over the years, it is evident that any minimum speed imposed by the
Commission would quickly become obsolete. Establishing such rigid technical parameters also
would entirely ignore the inevitable variations in performance that can affect broadband
networks, and could unfairly expose broadband providers to liability for network performance
issues that are outside of their control.
In addition, a rule that mandates a specific level of service to edge providers, such as a
minimum speed or other quantitative performance standard, would present a serious risk of being
deemed a common-carrier requirement. In vacating the Commission’s earlier no-blocking rule,
the Verizon court explained that a rule that inflexibly “requir[es] that all edge providers receive
[a] minimum level of access for free” would appear to “impose per se common carrier
obligations with respect to that minimum level of service.”189 On the other hand, the Verizon
court also noted that minimum service standards may not constitute common carriage if “the
relevant ‘carriage’ broadband providers furnish . . . [is] not the minimum required service,” but
merely “access to end users more generally.”190 While a “best effort” standard could plausibly
be defended as the latter kind of requirement, a minimum speed standard likely would be held to
constitute the former, and thus would risk being struck down as an impermissible commoncarrier obligation.191 Notably, even when the Commission under Chairman Genachowski was
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considering pursuing reclassification of the telecommunications component of broadband
Internet access under Title II, it was determined to avoid imposing service-quality regulation on
the ground that such prescriptive mandates should not apply in the dynamic Internet
ecosystem.192
The concept of imposing a standard based on the expectations of a “reasonable person” is
similarly flawed.193 Such a standard would be fraught with ambiguity, particularly given the
amorphous and constantly changing needs of a “reasonable” broadband customer, and would
provide virtually no certainty to ISPs in their efforts to comply with any reinstated no-blocking
rule. Judge Silberman acknowledged the difficulties inherent in such an approach in his
dissenting opinion in the Verizon case, noting that “[i]f a faster speed were to become standard,
[consumers] would likely consider a slower speed to be effectively unusable.”194 Such a
standard, inevitably dependent on subtle shifts in consumer expectations, would be entirely
unadministrable and thus should be rejected. Instead, if the Commission adopts a no-blocking
rule, it should focus on preventing actual blocking of content rather than on micromanaging

parties, would be akin to a requirement to serve all comers, at a minimum, “‘on the same
or standardized terms’”—a hallmark of common carriage. Id. at 652 (quoting Cellco
P’ship v. FCC, 700 F.3d 534, 548 (D.C. Cir. 2012)).
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ISPs’ network management practices and second-guessing ISPs’ efforts to meet consumer
expectations.
C.

It Would Be Premature To Impose “Commercial Reasonableness”
Obligations on ISPs

The Commission also should be cautious in evaluating proposals to impose new
“commercial reasonableness” obligations on ISPs.195 As NCTA has explained, there is no basis
for the Commission to pursue regulations restricting broadband ISPs’ ability to reach
individualized agreements with different edge providers unless a demonstrable need arises based
on actual marketplace experience of harmful discrimination.196 In the past, the Commission has
acknowledged the importance of promoting innovative business arrangements and
experimentation in meeting consumer demand for an increasingly robust online experience.197
Chairman Wheeler endorsed this core principle in his first policy speech after joining the
Commission, signaling that such experimentation could take the form of a beneficial “two-sided
market” involving usage-based pricing arrangements between ISPs and edge providers.198 And
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both the Department of Justice and Federal Trade Commission have warned about the risks of
premature and overbroad regulation chilling procompetitive and pro-consumer
arrangements199—concerns that are echoed in several economist reports submitted to the
Commission.200
For these reasons, the Commission should not frame any “commercial reasonableness”
mandate in a manner that categorically prohibits any and all “paid prioritization” arrangements
between edge providers and broadband ISPs. There is scant evidence that any broadband
provider or edge provider is even exploring such an arrangement, and, based on statements by
leading broadband providers, it is unlikely that most forms of paid prioritization would gain
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Ex Parte Filing of the United States Department of Justice, WC Docket 07-52, at 2-3
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explaining that “[h]owever well-intentioned, regulatory restraints can inefficiently skew
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welfare-enhancing”).
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traction in the marketplace.201 Notwithstanding that broadband providers generally have little
interest in seeking fees to prioritize the delivery of certain edge providers’ traffic, there is no
sound reason to ban commercial deals that do not (and may never) exist. The predicate for any
regulation—and especially an effort to prohibit an entire category of commercial arrangements—
should be concrete evidence of likely harm, rather than rank speculation. As the DOJ and FTC
recognized, categorical bans run a serious risk of deterring beneficial arrangements that could
benefit consumers, and those risks are even greater where the nature of the arrangements in
question is so poorly understood.
Indeed, there are several potential examples of socially beneficial prioritization of
Internet traffic that could emerge if experimentation were permitted. Few would quibble with
prioritizing traffic associated with remote heart surgery or other telemedicine applications, or
emergency 911-like communications placed using an Internet connection, over email traffic or
other applications for which high speed and low latency are not critical.202 Chairman Wheeler
provided another model for beneficial prioritization in his remarks after the NPRM was released,
noting that his Government Emergency Telecommunications Service card allows him to “go to
any phone in America and type in this number, and get priority access that you can use in a case
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offering it today, and we’re not considering entering into any paid prioritization creating
fast lane deals with content owners.”).
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of emergency.”203 According to the Chairman, the Commission plainly should not “rule out
something like that.”204 In light of the potential benefits of prioritization, the only viable means
of regulating such arrangements is through a case-by-case analysis of the likely benefits and
costs—an analysis that relies on a set of specific factors, as in the data roaming context, to
provide as much guidance as possible to regulated parties.205
While the Commission therefore should tread carefully in imposing any “commercial
reasonableness” restrictions on direct wholesale arrangements between ISPs and edge providers,
it should roundly reject the significantly broader concept of regulating all “practices” employed
by ISPs “in the provision of broadband Internet access service.”206 Contrary to the suggestion in
the NPRM that such a rule would be “more focused and more flexible than the vacated 2010
non-discrimination rule,”207 a rule targeting all broadband provider “practices” would go well
beyond the scope of the 2010 non-discrimination rule—which prohibited ISPs only from
discriminating unreasonably in their wholesale relationships with edge providers and expressly
addressed “commercial arrangement[s] between a broadband provider and a third party.”208
Such a rule also would be far more sweeping than the “commercial reasonableness” standard in
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the data roaming context—the stated basis of the NPRM’s proposal.209 The standard in the data
roaming context applies only to direct, wholesale commercial relationships between buyers and
sellers of data roaming services.210 But a rule subjecting all ISP “practices” to a “commercial
reasonableness” rubric presumably would create substantive obligations for ISPs running to
every website in the country (and perhaps the world), and could even be construed to govern
conduct that concerns only ISPs’ retail relationships, including billing, service calls, and other
customer-facing operations and practices.
The NPRM offers no explanation as to why any purported benefits of such a seemingly
limitless standard would outweigh the serious harms that overbroad regulation would inflict on
the broadband marketplace,211 or how subjecting all ISP “practices” to Commission oversight
would be consistent with and advance the goals of Section 706. Indeed, such an approach would
go well beyond the scope of Section 706 as interpreted by the Verizon court, and also likely
would exceed any authority the Commission might attempt to assert under Title II.212
Accordingly, if the Commission decides to adopt a “commercial reasonableness” standard at all,
it should make clear that the standard governs only actual or proposed commercial relationships
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NPRM ¶ 122 (suggesting that any “commercial reasonableness” rule adopted in this
proceeding would be “[s]imilar to the Commission’s approach in the data roaming
context”).
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Inc., 402 F.3d 430, 450 (4th Cir. 2005) (holding that, for purposes of Section 201(b), “a
‘practice in connection with’ wireless service does not . . . include tortious conduct” by a
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between broadband providers and edge providers, in keeping with the 2010 non-discrimination
rule and the standard upheld by the D.C. Circuit in the data roaming context.
The chilling effects of an overbroad “commercial reasonableness” standard—i.e., one
that extends beyond potential commercial arrangements with edge providers and reaches every
“practice” implemented by an ISP—would inflict profound harm on the dynamism of the
Internet. Indeed, ISPs have been developing innovative new practices and must retain the
flexibility to do so absent regulatory micromanagement to successfully manage the constantly
increasing demands placed on their networks. One recent and prominent example of such
innovation is the emergence of “software-defined networks,” which enable network providers to
end their reliance on “hardware devices like routers to direct traffic across network
infrastructure” by replacing such devices with a centralized software solution that “makes
decisions based on an end-to-end view of the network.”213 These software-defined networks
allow traffic loads to be managed far more flexibly and efficiently, and offer new and exciting
ways for broadband providers to work with edge providers to enhance the online experience of
end users.214 There is nothing in the record that would justify interfering with this beneficial
experimentation through the imposition of overbroad regulation of all broadband provider
practices.
D.

The Commission Should Ensure That Any New Enforcement Mechanisms
Are Fair and Not Unduly Burdensome

Finally, the Commission should ensure that any procedural mechanisms its adopts to
enforce its open Internet rules do not impose undue burdens on regulated entities or otherwise
213
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214

Id.
66

preclude parties from defending themselves adequately against complaints. As the NPRM notes,
the 2010 Open Internet Order provided that enforcement of the rules could occur via selfinitiated investigations, informal complaints, and formal complaints.215 Importantly, however,
the Commission made clear that parties should avail themselves of the complaint process only as
a last resort and “encourage[d] parties to endeavor to resolve disputes through direct
negotiation,” with the expectation that “many of the disputes that will arise regarding alleged
open Internet violations—particularly those centered on engineering-focused questions—will be
resolvable by the parties without Commission involvement.”216 This approach appropriately
harnesses industry experience and practice to resolve disputes and thus should be maintained by
the Commission.
The Commission also should continue to explore other ways of streamlining its
enforcement procedures in a manner that provides “legal certainty” to regulated entities.217 The
NPRM appropriately recognizes that, in addition to its power to issue declaratory rulings, the
Commission may employ less formal methods of providing clarity on the Commission’s view of
the law—including business review letters, non-binding staff opinions, or enforcement
advisories.218 Such mechanisms may well prove useful to regulated entities as they endeavor to
comply with any new rules (so long as these methods do not give rise to conflicting guidance).
This same interest in “legal certainty” also militates in favor of the Commission’s proposal to
work with technical advisory groups, such as the Open Internet Advisory Committee, the
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Internet Engineering Task Force, and the Broadband Internet Technical Advisory Group, in
developing a set of presumptive safe harbors based on industry practices.219
At the same time, the Commission should ensure that parties that are the subject of any
complaints receive the information they need to respond. In particular, regulated parties should
not be required to respond to or face penalties pursuant to complaints that leave out critical
information about the relevant facts and the identity of the complainant. Allowing anonymous or
insufficiently detailed complaints not only would be patently unfair to parties accused of
violating the rules, but also would impede the Commission’s ability to make well-informed
factual findings in adjudicating these claims. Nor is there any basis for allowing anonymous
complaints based on concerns that ISPs will engage in “retaliation.”220 There is no evidence that
any informal complaints filed under the 2010 Open Internet Order led to retaliation of any sort.
The NPRM likewise cites no evidence of retaliation under any of the various formal and
informal complaint mechanisms administered by the Commission outside of the open Internet
context, notwithstanding the fact that the Commission forwards thousands of complaints each
year to regulated entities.
IV.

THE COMMISSION SHOULD ENSURE THAT THE SCOPE OF ANY NEW
RULES IS TAILORED TO THE POLICY INTERESTS AT STAKE
The NPRM appropriately seeks comment on the proper scope of the Commission’s open

Internet rules.221 To promote the Commission’s interest in openness, those rules should apply
evenhandedly to any entity that poses a potential threat to consumers’ access to online content
and services. Accordingly, the Commission should harmonize the open Internet rules applicable

219

Id. ¶ 176.

220

See id. ¶ 172.

221

Id. ¶¶ 54-62.
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to fixed and mobile broadband providers; indeed, given the increasing prevalence and
importance of mobile services, it is hard to fathom how the Commission could justify according
diminished protections to consumers who access the Internet over a mobile platform. By the
same token, the Commission should carefully consider extending similar open Internet rules to
edge providers, whose conduct can impede the virtuous circle of innovation at least as much as
broadband providers’ practices. By contrast, as the NPRM recognizes, neither the emerging
class of “specialized services” (which, however they are ultimately defined, are distinct from
broadband Internet access) nor commercial arrangements governing the exchange of Internet
traffic between networks present the concerns that gave rise to this proceeding. Accordingly, the
Commission should continue to exclude specialized services and traffic-exchange arrangements
from the scope of the open Internet rules.
A.

The Commission Should Harmonize the Treatment of Fixed and Mobile
Broadband Providers in Adopting Any New Rules

The fundamental goals of Internet openness do not and should not turn on the type of
technology platform that consumers use to access online content and services. The
Commission’s initial Internet Policy Statement and earlier recognitions of essential “Internet
freedoms” were appropriately framed in terms of consumer expectations, and did not vary based
on the technological method used to access the Internet.222 And even in the 2010 Open Internet
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See Appropriate Framework for Broadband Access to the Internet over Wireline
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Internet Over Cable Facilities, Policy Statement, 20 FCC Rcd 14986 ¶ 4 (2005); see also
Michael K. Powell, Preserving Internet Freedom: Guiding Principles for the Industry, 3
J. ON TELECOMM. & HIGH TECH. L. 5 (2004) (articulating four “Internet freedoms”—
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Order, the Commission recognized that “[t]here is one Internet, which should remain open for
consumers and innovators alike, although it may be accessed through different technologies and
services.”223 As the Commission rightly observed, “[c]onsumer choice, freedom of expression,
end-user control, competition, and the freedom to innovate without permission are as important
when end users are accessing the Internet via mobile broadband as via fixed.”224
Nevertheless, the 2010 Open Internet Order adopted two different sets of rules governing
access to the Internet, imposing more onerous restrictions on fixed providers than on mobile
providers.225 And the NPRM suggests that the Commission should maintain this bifurcated
approach,226 even as it acknowledges that the few incidents since 2010 that have raised potential
Internet openness concerns have been concentrated in the mobile wireless sector.227 But the
NPRM provides no justification for such disparate treatment, and there is none in today’s
marketplace. While technological differences in some circumstances might be relevant in
applying the open Internet rules—for example, in determining whether a particular network
management practice is reasonable—such differences should not have any bearing on whether a
given obligation applies in the first place. Rather, if the Commission determines that it is
necessary to protect consumers from particular types of conduct, then it should not make any
difference whether the entity responsible for that conduct operates a fixed or mobile platform.

freedom to access content, to use applications, to attach personal devices, and to obtain
service plan information).
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The 2010 Open Internet Order offered several purported justifications for subjecting
fixed and mobile broadband to different sets of rules. But even assuming differential treatment
made sense in 2010, it cannot be justified today.
First, the 2010 order suggested that different rules might be justified by the fact that
mobile broadband was “an earlier-stage platform than fixed broadband” and, at that time, “most
consumers used their mobile phone primarily to make phone calls and send text messages.”228
But as the current NPRM recognizes, we are well past those days now.
As the NPRM recognizes, “[a]nnual investment in U.S. wireless networks grew more
than 40 percent between 2009 and 2012, from $21 billion to $30 billion, and exceeds investment
by the major oil and gas or auto companies.”229 Moreover, the market for mobile content has
exploded. The NPRM notes that “[a] total of $8.33 billion has been raised since 2007 on mobile
media ventures, a majority of the funds ($4.7 billion) to companies that provide software
services, including mobile Web development, carrier-backend software, app development, and
cloud-based services in the United States.”230
Investment in mobile applications, in particular, has skyrocketed in recent years, with
“over $1 billion in venture capital funding … invested in mobile media startups” in 2013
alone.231 And this investment has paid huge dividends for mobile broadband providers and app
developers; as of March 2013, “Apple and Google each offered about 700,000 apps” in their
respective app stores, and “application sales were approaching $25 billion.”232
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The result is that consumers are using mobile broadband services as never before. As the
Supreme Court recently noted, mobile apps now “offer a range of tools for managing detailed
information about all aspects of a person’s life.”233 According to a recent report by Mary
Meeker of Kleiner Perkins, “mobile data consumption is up 81 percent as the world turns more
to tablets and smartphones, especially to watch video,” and “mobile now accounts for 25 percent
of web usage, up from 14 percent a year ago.”234 Fixed broadband might have gotten a head start
in supplying broadband Internet access to the nation, but mobile broadband is catching up fast.
The 2010 Open Internet Order also sought to justify differential treatment of mobile
broadband by noting that its “speeds, capacity, and penetration” were lower than fixed
broadband, and that mobile networks faced “operational constraints that fixed broadband
networks do not typically encounter.”235 As an initial matter, with regard to capacity and
operational constraints, the 2010 Open Internet Order overlooked the fact that many of the same
challenges have long affected wireline broadband networks.236 And distinguishing between
fixed and mobile broadband service based on network constraints today would be illogical, given
that some of the very same networks support both fixed and mobile services.237
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In any event, whatever differences between fixed and mobile broadband may have
existed in terms of capacity and other quality-of-service metrics in 2010 are increasingly
vanishing today. When the Commission adopted the 2010 Open Internet Order, there was
effectively no 4G LTE wireless service available in the United States, but since then, mobile
operators have upgraded their networks to 4G LTE technology, which can provide for peak
download rates of 300 Mbps and uplink speeds of 75 Mbps. Some providers now offer
broadband speeds in excess of 50 Mbps,238 with others promising to leapfrog to 200 Mbps in the
near future.239 Such advances now put wireless on par with the speeds and capabilities of many
fixed wireline broadband Internet access services. Even data-intensive services like highdefinition video, which requires bandwidth of 5-6 Mbps, can be as easily delivered over a mobile
broadband connection as over some fixed connections.240 Moreover, the four national wireless
providers collectively have deployed 4G LTE networks that blanket the country. As the NPRM

Internet service that harnesses the power of the Verizon 4G LTE Network to give you a
lightning-fast Internet connection in your home.”).
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notes, LTE subscriptions grew by a factor of nearly 500 during this period.241 And analysts
project that there will be 224 million 4G subscriptions in the United States by 2018.242
Finally, the 2010 Open Internet Order relied on the fact that “most consumers have more
choices for mobile broadband than for fixed.”243 But that distinction too is of rapidly
diminishing significance, and its relevance is questionable in any event, given the Commission’s
determination that the open Internet rules do not hinge on a market power theory.244 As mobile
broadband has continued to improve, mobile providers have begun advertising their services as a
substitute for fixed broadband services.245 And an ever-growing number of consumers view
them as such.246 Indeed, the Commission recently found that more than a third of all Americans
now live in wireless-only households.247
The distinction between fixed and mobile broadband from the 2010 Open Internet Order
is therefore left without any sound foundation. And it is made even shakier by the proliferation
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of Wi-Fi access services, which are capable of delivering speeds comparable to wired broadband
Internet access services. Making matters worse, the discussion of Wi-Fi services in the 2010
Open Internet Order is ambiguous and could be read to suggest that unlicensed services are
subject to the fixed broadband rules in all cases (notwithstanding the illogic of such an
outcome).248 If the Commission were to endorse such a reading in this renewed proceeding, it
would be entirely unworkable, as Wi-Fi services now are widely used to complement the
licensed wireless services offered by mobile broadband providers.249 The incoherence of such a
regime is evident from the fact that a single data stream could be subject to different regulatory
standards depending on whether it was being delivered via the mobile provider’s licensed
wireless service or had been offloaded to an unlicensed Wi-Fi service. Treating such services
differently only becomes less tenable as mobile broadband providers supplement their CMRS
networks with small cells that closely resemble Wi-Fi access points.250
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In short, today’s marketplace realities make it untenable to maintain regulatory
distinctions between fixed and mobile broadband providers. Any such regime would almost
certainly be arbitrary and capricious.251
B.

The Commission Should Address Edge-Provider Conduct That Threatens
Internet Openness

In a similar vein, any Commission rules regarding Internet openness must address the
holistic nature of the Internet and the fact that ISPs are not entirely in control of the consumer
Internet experience. While the NPRM tentatively concludes that any rules should not apply to
“edge provider activities, such as the provision of content on the Internet,”252 it would not
accomplish the Commission’s objectives to focus solely on conduct by broadband ISPs.
It is well documented that a relatively concentrated group of large edge providers—such
as Google, Netflix, Microsoft, Apple, Amazon, and Facebook—have enormous and growing
power over consumers’ ability to access the content of their choice on the Internet.253 As of
2013, “50% of traffic c[ame] from 35 sites/services.”254 Regulating only the conduct of ISPs,
many of which the Commission recognizes as “small entities,”255 while declining to regulate
blocking or similar anticompetitive conduct carried out by these so-called “hyper-giants,” would
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fail to advance the Commission’s stated objectives.256 Google, for example, handles 68 percent
of the nation’s search traffic.257 Its conduct has a far more significant impact on consumers’
access to other Internet services (and other aspects of their online experience) than the behavior
of a single ISP. And that is especially the case given that every major broadband provider has
committed to refrain from blocking access to online content and services,258 and no hyper-giant
has yet to make such a commitment.
In fact, in contrast to the largely theoretical threats to Internet openness from broadband
providers, these hyper-giants have demonstrated the ability and a willingness to harm other
companies and their customers by, for example, manipulating search results.259 Such conduct is
every bit as harmful to the “virtuous circle” of innovation and broadband deployment as the
hypothesized conduct by broadband providers that justify the proposed rules.260 Under that
rationale, regulation of broadband providers to promote the open Internet is justified by its effect
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on edge-provider innovation, which drives user demand for broadband access, which stimulates
the “expansion and improvement of broadband infrastructure.”261 If the Commission hopes to
craft a national framework to address these policy concerns, it makes no sense to focus
exclusively on Internet access providers and ignore conduct by edge providers that threatens
similar harms.262
C.

The Commission Should Not Expand This Proceeding To Encompass
Peering and Other Traffic-Exchange Arrangements

In contrast to mobile broadband and edge-provider services, peering and other
commercial arrangements governing the exchange of Internet traffic between networks do not
entail the provision of broadband Internet access service to end users and should not be
addressed in this proceeding. Such arrangements have never been the focus of the Commission’s
open Internet initiatives, or subject to any industry-specific regulation, for that matter. And they
raise fundamentally different considerations. The Commission therefore was correct to
tentatively conclude that it should exclude such arrangements from any new rules, as was the
case under the 2010 Open Internet Order.263
The Commission recently undertook to gather information on traffic-exchange
arrangements to gain a more complete understanding of the marketplace for peering
arrangements and transit and CDN services.264 Although NCTA expects that the information
provided by marketplace participants will confirm that the traffic-exchange marketplace is
261
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robustly competitive and operating efficiently, if the Commission ultimately identifies any policy
concerns as a result of that review, it should address them separately from this rulemaking. As
NCTA and others have explained, peering and transit arrangements present fundamentally
different considerations than the proposed open Internet rules. Traffic-exchange arrangements
concern the economics of transporting Internet traffic across Internet backbones to broadband
providers’ networks and exchange of that traffic with those networks. They do not involve how
that traffic is delivered to the end-user once it arrives. And they are negotiated based on a
variety of factors concerning the exchange of traffic between networks, including the amount of
traffic one network delivers to another, but not on the type, source, or content of that traffic.265
They do not concern end users’ ability to access particular content, the quality of the broadband
Internet access service offered to end users, or the priority with which content is delivered to end
users over the last mile. For these reasons, Chairman Wheeler undoubtedly was correct when he
recently explained that “peering is not a net neutrality issue.”266 Notwithstanding some parties’
self-serving efforts to muddy the waters,267 the Commission should not treat it as such.
Parties seeking to shoehorn traffic-exchange arrangements into this proceeding ignore
both history and the competitive realities of that distinct marketplace. Since the birth of the
Internet, peering and interconnection agreements for Internet traffic have never been subject to
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industry-specific regulation. One analyst recently described such arrangements as “the Internet’s
effective free-market substitute for mandatory and regulated interconnection” of the monopoly
telephone era.268 They have “ma[de] the competitive backbone ‘market’ work”269 for decades
with no threat to consumer welfare or need for regulatory intervention.
The Commission has repeatedly expressed the same view. In a 2000 working paper for
the Office of Plans and Policy (now Office of Strategic Planning & Policy Analysis), Michael
Kende observed that “in the absence of a dominant backbone, market forces encourage
interconnection between backbones and thereby protect consumers from any anti-competitive
behavior on the part of backbone providers.”270 Accordingly, he recognized, “any calls to
intervene in the Internet market would require a correspondingly high burden of proof.”271 In the
context of the 2005 SBC/AT&T transaction, the Commission reiterated that “the Internet
backbone is sufficiently competitive and will remain so post-merger.”272 And in reviewing the
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Ev Ehrlich, Progress Policy Institute, A Brief History of Internet Regulation, at 13 (Mar.
2014), available at http://www.progressivepolicy.org/wpcontent/uploads/2014/03/2014.03-Ehrlich_A-Brief-History-of-Internet-Regulation1.pdf.
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Global Crossing/Level 3 transaction in 2011, the Commission concluded the same.273 There is
no evidence that the Commission should be any more concerned today.274
In the face of explosive growth of Internet traffic in recent years, network operators and
other industry participants have devised “new and creative ways to interconnect.”275 And the
financial arrangements have similarly “take[n] a wide variety of forms.”276 These developments
have led some industry participants, like Level 3 and Cogent, to call for the Commission to begin
regulating these interconnection relationships.277 But far from providing a rationale for an
unprecedented intrusion into the highly competitive Internet backbone marketplace, the
constantly evolving and technically complicated nature of these agreements is all the more
reason for the Commission to allow market forces to determine their terms. Regulation of such
complex relationships likely would prove immensely costly and complex.278 And without
perfect knowledge, regulators are likely to create opportunities for gamesmanship, diminish
incentives to efficiently share and minimize costs, and (consequently) increase the price of
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Global Crossing Ltd. and Level 3 Communications, Inc. Applications for Consent to
Transfer Control, Memorandum Opinion and Order and Declaratory Ruling, 26 FCC Rcd
14056 ¶ 27 (2011) (rejecting arguments that a combined company would have incentive
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Internet access to end users, rather than improving on the arrangements a free market
produces.279
D.

The Commission Also Should Decline To Extend Any Rules to Specialized
Services

Finally, the Commission should adopt the tentative conclusion in the NPRM that socalled “specialized services” should remain outside the scope of any new rules.280 In the 2010
Open Internet Order, the Commission recognized that, while broadband providers offer services
that “share capacity with broadband Internet access service over providers’ last-mile
facilities,”281 those services are not themselves broadband Internet access services and should not
be regulated as such.282 Rather, the order explained, they provide end users with distinct “valued
services” that “supplement[] the benefits of the open Internet.”283 Indeed, such specialized
services may actually serve to “drive additional private investment” in deploying and upgrading
broadband networks—benefiting consumers of the specialized service and broadband Internet
access service alike.284 The 2010 order thus declined to adopt specific policies to regulate these
services, choosing instead to “closely monitor . . . market developments to verify that specialized
services promote investment, innovation, competition, and end-user benefits without
undermining or threatening the open Internet.”285
That approach was the correct one then, and the ensuing years have provided no reason to
reverse it now. In the years since the 2010 Open Internet Order was adopted, there is no
279
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evidence that specialized services have been used to sidestep the Commission’s rules or
produced anticompetitive effects, and they obviously have not displaced the public Internet. In
fact, the Commission’s Open Internet Advisory Committee (“OIAC”)—assigned to “closely
monitor” these services—confirmed last year that the ability to offer multiple services over the
facilities used to deliver broadband Internet access service has been an important driver of
broadband investment. As the OIAC explained, the business cases for expanding fiber optics or
for improving cable, for example, were “fundamentally predicated upon the assumption that the
operator would offer multiple services” over the same network, whether they be Title VI IP cable
services or yet-to-be-developed IP specialized services.286 It was only the projected value that
consumers would place on such multiple offerings that “promised an acceptable return on the
investment in the expansion of the overall broadband infrastructure.”287
And, as the OIAC recognized, the same is true today. In deciding to build out its new
Google Fiber cable service, for instance, Google executive Milo Medin told c|net that “TV
service was a must in attracting residential customers.”288 Google Fiber now offers 1 Gbps
broadband service and IP cable service in two different cities, with plans to expand to many
more.289 The same would be true for the offering of yet-to-be-developed specialized services,
which would further incentivize investment in broadband networks.
Departing from the Commission’s restrained approach towards specialized services
would only risk undermining further investment incentives, as well as the valued benefits
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specialized services could provide, for no apparent gain. In the 2010 Open Internet Order, the
Commission noted potential concerns that specialized services could be used to “bypass[] open
Internet protections, supplant[] the open Internet, [or] enabl[e] anticompetitive conduct.”290 But
there is no evidence that any of these hypothetical harms has occurred, or is even remotely
threatened. To the contrary, the open Internet has thrived alongside specialized services.291
Moreover, the existing definition of broadband Internet access service, which the D.C.
Circuit left untouched in Verizon, already includes any service “that is used to evade the
protections set forth in this part.”292 Should a broadband provider ever attempt to use specialized
services to circumvent any new open Internet rules, that provision will provide ample authority
for Commission to act. Without evidence of any concrete harms or indication that that authority
is insufficient to the task, it would be wholly unjustified and profoundly unwise to impose on
broadband providers anything more.
V.

THE COMMISSION SHOULD CONFIRM THAT STATES ARE PREEMPTED
FROM REGULATING BROADBAND INTERNET ACCESS SERVICE
However the Commission ultimately decides to proceed, it should make clear that it has

exclusive jurisdiction to adopt open Internet rules and that the states are preempted from
adopting separate rules addressing the provision of broadband Internet access service. As the
2010 Open Internet Order explained, “[t]he Commission historically has recognized that services
carrying Internet traffic are jurisdictionally mixed, but generally subject to federal regulation.”293
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Accordingly, “[w]here, as here, ‘it is not possible to separate the interstate and intrastate aspects
of the service,’ the Commission may preempt state regulation where ‘federal regulation is
necessary to further a valid federal regulatory objective.’”294 The Commission long ago
exercised that preemptive authority to ensure that Internet access would be regulated exclusively
at the federal level.295
Although the Commission’s reexamination of the appropriate authority for promoting the
open Internet has led some parties to call for the imposition of state regulation, the Commission
should reaffirm that the states are preempted from regulating the provision of broadband Internet
access service. One basis for the traditional preemption of state authority over broadband
Internet access has been the Commission’s information-service classification.296 To the extent
the Commission relies on Section 706 as authority for the open Internet rules, any state attempt
found that traffic bound for information service providers (including Internet access
traffic) often has an interstate component. The Commission [has] concluded that
although such traffic is both interstate and intrastate in nature, it is properly classified as
interstate and it falls under the Commission’s jurisdiction.” (internal quotation marks,
citations, and alterations omitted)).
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to subject broadband Internet access service to state common carrier regulation plainly would
conflict with the federal prohibition against the imposition of common carrier obligations on
information services, as the Verizon court recognized.297 But even in the event the Commission
sought to reclassify broadband Internet access under Title II—leaving aside the many
overwhelming reasons why the Commission should not pursue that course—the service would
remain inherently interstate in nature and would continue to be subject to exclusive federal
jurisdiction on that basis.298
Failing to preempt state authorities from imposing separate regulations on the provision
of broadband Internet access service would prove disastrous. Absent a clear statement of
continued preemption by the Commission, some parties likely will take the position that Section
706(a), which refers to “the Commission and each State commission,”299 authorizes states to
layer on additional Internet rules. Even apart from the fact that Section 706 does nothing to alter
the Commission’s exclusive jurisdiction over interstate communications services, such a reading
would lead to a morass of differing and potentially conflicting state and federal regulatory
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obligations governing the same integrated, end-to-end, multijurisdictional service. Compliance
with such overlapping regimes would not just be burdensome, it would be impossible, as even a
single IP packet transmitted by an ISP could be subject to differing regimes as it passes from
state to state.300 The Commission has consistently recognized that a patchwork of inconsistent
state regulation would represent the wrong policy for Internet access services,301 and it should
reaffirm that important principle as it adopts new open Internet rules by expressly preempting
state regulation of broadband Internet access service.
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Indeed, as noted above, the proposal by Mozilla and Professors Wu and Narechania to
separate out and separately classify “call” and “response” transmissions flies in the face
of the Commission’s repeated conclusion that, under its end-to-end analysis, broadband
Internet access service is properly treated as an integrated, interstate communications
service.
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CONCLUSION
In Verizon v. FCC, the D.C. Circuit provided the Commission a golden opportunity to
recalibrate its open Internet rules in a manner that is consistent with the Commission’s legal
authority and promotes its policy objectives of protecting Internet openness and encouraging
continued investment in broadband networks. As it considers its new rules, the Commission
would do well to remember that the Internet has flourished in recent years under a consistently
light regulatory touch—with unprecedented investment in network expansion and a broad
commitment from ISPs to Internet openness. It should not risk reversing that trend now by
unnecessarily imposing heavy-handed common-carrier regulation under Title II that would be
both counterproductive and unlawful. Instead, the Commission should carefully consider the
path set out by the D.C. Circuit in Verizon, ensuring that any new rules do not inadvertently
create obstacles to innovation or investment, but rather are tailored to the Commission’s goals,
current needs, and the policy interests at stake. NCTA welcomes the opportunity to work closely
with the Commission in charting this path.
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