May 14, 2014
Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554
Re:

Protecting and Promoting the Open Internet, GN Docket No. 14-28

Dear Ms. Dortch:
On behalf of the National Cable & Telecommunications Association (“NCTA”), I write
to underscore our deep concerns regarding recent proposals to reclassify broadband Internet
access services (or some component thereof) as telecommunications services subject to Title II
of the Communications Act. As explained in NCTA’s prior comments in this docket,1 the
existing transparency rules provide a strong foundation for promoting Open Internet principles,
and, to the extent the Commission determines that additional safeguards are necessary, the
Verizon decision provides ample leeway to adopt such measures pursuant to Section 706 of the
Telecommunications Act.2 In light of that recently confirmed authority, it is wholly unnecessary
to pursue a Title II reclassification theory. It also would be immensely destabilizing. Indeed,
any effort to subject broadband Internet access services to common carrier regulation would do
far more harm than good, as such a heavy-handed framework would discourage network
investment necessary to fuel the “virtuous cycle” of deployment, innovation, and adoption that
the Commission has long sought to promote under Section 706.
As the Commission and numerous stakeholders have recognized, cable operators and
telecommunications companies have made massive private investments in broadband networks,
unleashing innovation and dramatically increased consumer welfare.3 The Commission’s 2002
determination and subsequent reaffirmations that broadband Internet access is an integrated
information service without any severable telecommunications service component were a critical
factor in creating the stable regulatory climate that attracted investment and enabled the Internet
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to become a key driver of our economy and a central aspect of our lives.4 In fact, the
Commission and the Department of Justice (“DOJ”) sought Supreme Court review in the Brand
X case to prevent the imposition of common carrier regulation on broadband services based in
large part on the concern that such regulation would entail significant burdens that could prevent
or delay the deployment of “new broadband infrastructure, particularly in rural or other
underserved areas.”5 The Court upheld the Commission’s information-service classification
based on the “factual particulars of how Internet technology works and how it is provided.”6
As a threshold matter, it is far from clear that the Commission could simply abandon the
fact-based classification it adopted and repeatedly confirmed over the past 12 years. The
classification of broadband Internet access “turns on the nature of the functions that the end user
is offered,”7 and those functions have not materially changed since the Commission analyzed
them in its previous orders. Notably, cable operators have never provided broadband
transmission as common carriers. Moreover, where, as here, such a classification has
engendered “serious reliance interests,” and any effort to reclassify broadband Internet access
would contradict “factual findings … which underlay [the FCC’s] prior policy,” the Commission
would need to “provide a more detailed justification than what would suffice for a new policy
created on a blank slate.”8 At a minimum, pursuing Title II reclassification would plunge the
broadband industry into a lengthy period of uncertainty while a new round of appellate
proceedings ran its course—a process that can be easily avoided by relying on the roadmap
provided by the Verizon court.
But even assuming the Commission could lawfully reclassify broadband services, it
would be profoundly counterproductive to do so. The burdens and uncertainty associated with
Title II regulation (or even the threat of such regulation) would deter broadband providers from
making the substantial additional investments required to deploy new and upgraded broadband
infrastructure. As noted, the Commission and DOJ emphasized that very risk in their petition in
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the Brand X case,9 and it remains just as serious today. The Commission has estimated that
reaching the broadband deployment goals set forth in the National Broadband Plan could require
as much as $350 billion in private investment,10 but the specter of Title II regulation would
significantly diminish network providers’ ability to attract that level of investment. A wide array
of financial analysts and industry observers have reached the same conclusion, arguing
emphatically that the threat of Title II reclassification would damage broadband providers,
discourage infrastructure investment, stifle job growth, and harm consumers.11
Indeed, in other contexts where the government has imposed public utility-style
regulation, such an approach has led to chronic under-investment in basic infrastructure. One
need only examine our nation’s ailing public infrastructure to appreciate the potential dangers to
the continued expansion and growth of broadband networks.12 The contrast is striking when one
compares the crisis in public utility infrastructure with the dynamism and stable investment in
broadband Internet services.13
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And the risks associated with Title II regulation would extend far beyond the chilling of
investment and innovation by broadband Internet access providers. If the transmission
component(s) of broadband Internet access were to be treated as distinct telecommunications
services, there is no sound principle that would justify limiting such a classification to last-mile
providers; to the contrary, other entities that provide transmission (such as backbone providers
and content delivery networks) could become subject to Title II.14
Nor could the Commission overcome such obstacles by forbearing from unwanted and
overbroad aspects of Title II. Any such undertaking would be massively complex and
contentious, given the myriad provisions that are included in Title II and relevant Commission
precedent. As a result, the forbearance process itself would engender enormous uncertainty, as
the Commission has previously recognized.15 And any grant of forbearance would be subject to
judicial challenge and/or potential revocation by a later Commission.
Moreover, subjecting broadband access providers to regulation under Title II would not
even accomplish the goal that reclassification proponents apparently seek. Reclassification
would not support a categorical prohibition on Internet “fast lanes” any more than Section 706
would. Section 202 of the Act does not impose a duty of “nondiscrimination,” but rather
proscribes only “unjust” or “unreasonable” discrimination.16 The relevant precedent makes clear
that carriers subject to this standard have considerable flexibility to differentiate among
customers for various legitimate business reasons.17 Accordingly, whatever the Commission’s
ultimate judgment about the potential benefits and harms associated with paid prioritization and
Moreover, as the Commission is aware, America’s Internet providers have invested well
over $1 trillion dollars since 1996 to make America’s Internet world-class. See Inquiry
Concerning the Deployment of Advanced Telecommunications Capability to All
Americans in a Reasonable and Timely Fashion, and Possible Steps to Accelerate Such
Deployment Pursuant to Section 706 of the Telecommunications Act of 1996, as Amended
by the Broadband Data Improvement Act, Eighth Broadband Progress Report, 27 FCC
Rcd 10342 (2012).
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similar arrangements, any such practices will have to be reviewed on a case-by-case basis
pursuant to general standards promulgated by the Commission, regardless of whether the
Commission seeks to rely on Section 706 or Title II.
As reflected in our recent comments, NCTA seeks to be a constructive partner in any new
dialogue about new Open Internet rules. While the substance of proposed rules can be fairly
debated, there is no sound reason to pursue reclassification under Title II.
Sincerely,
/s/ Rick Chessen
Rick Chessen

