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Before the 
COPYRIGHT OFFICE 

LIBRARY OF CONGRESS 
Washington, D.C. 

 
 
Retransmission of Digital Broadcast Signals  ) Docket No. RM-2005-5 
Pursuant to the Cable Statutory License  ) 

 
REPLY COMMENTS OF THE 

NATIONAL CABLE & TELECOMMUNICATIONS ASSOCIATION 
 

 The National Cable & Telecommunications Association (“NCTA”), by its attorneys, 

hereby submits its Reply Comments in the above-captioned proceeding. 

DISCUSSION 

 The Copyright Office (“Office”) initiated this proceeding in response to a Copyright 

Owner Petition seeking guidance on how the rules and policies adopted pursuant to the Section 

111 cable compulsory license apply to cable carriage of digital broadcast signals.1  In general, 

the cable industry and Copyright Owners agree with the Office’s conclusion that the compulsory 

license covers the retransmission of digital broadcast signals.  However, as discussed below, we 

part company with the Copyright Owners Comments over how the royalty rules should apply to 

cable carriage of digital broadcast signals during this interim transition period. 

I. THE COPYRIGHT ACT DOES NOT REQUIRE ADDITIONAL ROYALTY 
PAYMENTS FOR CARRIAGE OF DISTANT DIGITAL PROGRAM STREAMS  

 NCTA’s initial comments explained why the Copyright Act should be interpreted to 

allow cable operators, during the interim period prior to return of the broadcasters’ analog 

spectrum, to carry distant digital signals along with distant analog signals without paying more 

in copyright fees.  NCTA’s initial Comments showed that the Act’s definition and royalty fee 

                                                 
1  Petition for Rulemaking of the Program Suppliers and Joint Claimants (collectively “Copyright Owners”), filed 

May 23, 2005. 



 2

scheme are best read to provide that where a cable operator already pays to import an analog 

version of that broadcast station, it should not have to pay again to import the same programming 

transmitted by the same broadcaster using a different technology.2   

 The Copyright Owners, however, take a different view.  They assume, without any 

discussion or support, that cable operators should pay additional royalties for importing a distant 

digital signal during this transition period.  Moreover, they devise a complicated formula for 

establishing the royalty rates that would be owed.3  Copyright Owners do not even attempt to 

justify this formulation – which would lead to inflated and unfair copyright fees – under the Act 

or the Office’s rules. 

The fundamental approach embraced by the Owners would require a separate 

determination of the permitted/non-permitted status of each digital programming stream.  They 

argue that “no discrimination should be made in the application of the existing rules based on 

broadcast format; rather each signal and each stream of a multicast signal should be evaluated 

separately to determine if it would have been permitted under Commission rules in effect on 

June 24, 1981.”4  They also propose that individual determinations should be made about 

whether carriage of each digital stream would have been accorded grandfathered status,5 and to 

establish whether each particular stream should be considered a network or an independent 

                                                 
2  NCTA Comments at 4-7.  One broadcast commenter agreed.  See Comments of Capitol Broadcasting Company, 

Inc. at 2 (“To the extent that a broadcaster operates both analog and digital channels that broadcast the same 
programming, there should not be a separate copyright fee for each channel.  At such time as the analog 
television license is surrendered, the copyright fee is to be applicable to the remaining digital television 
license.”) 

3  Comments of the Copyright Owners at 4-5. 
4  Id. at 4. 
5  Id. at 5.  (“Once again, the existing rules should be applied without reference to broadcast format.  Each signal 

and each stream should be evaluated separately to determine the basis of carriage.  For example, if a cable 
operator carries a digital signal with two program streams, the primary stream may have grandfathered status 
while the additional stream does not.”) 
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station for royalty purposes.6  An approach that treats each individual digital stream as if it were 

the equivalent of an analog broadcast station leads to absurd results during this interim period of 

analog and digital carriage – and unintended consequences.   

 The Copyright Owners never specify whether this formulation would apply where, as in 

virtually all cases to date of which we are aware, a cable operator carries a simulcast digital 

version of an analog distant signal.  But consider how it would work if it did: most cable systems 

likely have already filled up their quota of “permitted” distant signals with distant analog 

signals.7  The result of the Copyright Owners’ approach, then, would be to deem “non-

permitted” – and therefore subject to the 3.75% penalty rate – all distant digital carriage during 

this interim period in cases where analog stations already make up the quota of “permitted” 

signals.  Even if their proposal could be understood to consider “permitted” a simulcast digital 

signal of a “permitted” analog signal, it would still deem “non-permitted” all other digital 

multicast streams of an otherwise “permitted” station.  Royalty fees of 3.75% would thus attach 

to carriage of each separate distant digital stream.  That would be an extreme and punitive 

approach, not warranted by the language of the Act or the Copyright Office’s existing rules, and 

entirely detrimental to the national goal of a smooth transition to digital. 

 At bottom, the Copyright Owners’ complicated royalty formulation only serves to 

demonstrate the wisdom of adopting a simple approach based on the best reading of the Act: a 

reading that confirms that Section 111 does not provide for additional royalty payments for 

                                                 
6  Id. at 4-5. 
7  This would result because determining whether a distant station is “permitted” or “non-permitted” under the 

Copyright Office rules hinges on its status under the FCC’s former distant signal rules.  37 C.F.R. §201.17.  
Those rules allowed operators to import a set number of distant stations to make up particular complements of 
stations, depending on the size of the market in which the system was located.  See Cable Television Syndicated 
Program Exclusivity Rules, 48 R.R.2d 171 (1980).  Those rules also afforded individual stations grandfathered 
status and waivers in particularized cases.  
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carriage of distant digital signals where the operator already pays to import that station’s analog 

signal.  When the Copyright Act does not anticipate double payment and where voluntary 

carriage of digital programming serves an important national policy interest, the Office should 

avoid stepping in to create this roadblock. 

II. COPYRIGHT OWNERS MISUNDERSTAND CABLE OPERATORS’ 
MARKETING OF DIGITAL BROADCAST SIGNALS      

  NCTA’s initial Comments explained that cable operators for the most part market digital 

broadcast signals in the same manner and on the same tier as analog broadcast signals – that is, 

as part of their basic tier offering.  High definition (“HD”) broadcast signals are typically 

available free of charge to any customer to the basic tier who has the equipment to receive them.  

Cable operators pay royalties based on gross receipts from this tier.  Copyright Owners, 

however, highlight some selected language from a handful of cable system websites and 

Statements of Account (“SOA”) in an effort to try to bolster their claim that “subscribers are 

required to purchase other tiers or packages in order to access digital broadcast signals, yet those 

‘buy through’ tiers do not appear to be reflected in Space E of the cable systems’ SOAs….”8  

However, the Copyright Owners’ assumptions about cable marketing practices for digital 

broadcast signals are not supported by their selective references to certain material taken out of 

context. 

 Copyright Owners misinterpret the provision of digital broadcast signals in several 

instances their comments cite.  As one example, they point to various charges for HD 

programming and services offered by Cox Cable in Fairfax, Virginia.9  But that Attachment10 

                                                 
8  Comments of Copyright Owners at 7. 
9  Attachment C to Copyright Owner Comments. 
10  Exhibit A hereto. 
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demonstrates the opposite of the Copyright Owners’ claim.  As that document states, for 

customers of Cox Cable’s Fairfax system, there is “no additional charge with an HD receiver” to 

obtain the HD broadcasts of ABC (WJLA), NBC (WRC), Fox (WTTG), CBS (WUSA), and 

WETA.  Copyright Owners also reference the Cox Palos Verdes, California website.  However, 

that system, too, offers unencrypted HD broadcast channels that are available to basic cable 

customers with an HD receiver.11 

Copyright Owners jump to the wrong conclusion about several other copyright filings.  

For example, BendBroadband, referenced in Attachments G and H of the Copyright Owner 

filing, offers HD broadcast signals without additional charge to its customers.  As 

BendBroadband’s attached channel line-up card makes clear, “broadcast HD channels are also 

free to basic cable-only subscribers who own an HDTV equipped with a QAM tuner.”  (See 

Exhibit C hereto.)  And Comcast in the San Francisco metropolitan area – also singled out by 

Copyright Owners – also provides HD broadcast signals as part of its basic service subscription.  

Contrary to the Copyright Owners’ assertion, no digital gateway or other charge is assessed for 

customers to access digital versions of KTVU (FOX), KNTV (NBC), KRON (IND), KPIX  

(CBS), KGO (ABC) and KQED (PBS).  (Exhibit D contains Comcast’s rate card for the San 

Francisco area.)  Copyright Owners have taken marketing material out of context in trying to 

show otherwise. 

 To be sure, there may be instances where HD broadcast signals are marketed in a way 

different than the norm.  During this interim period where only select customers have the 

equipment to view these signals, cable operators may have experimented with different types of 

service offerings.  However, if the Copyright Office adopts rules that impose additional royalty 

                                                 
11  Exhibit B hereto contains marketing materials for that system which shows that local HD broadcast channels are 
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fees based on how digital broadcast signals are marketed – and during this transition, that would 

be a mistake – it must apply those rules prospectively.  As the D.C. Circuit has found, “Agencies 

do not have authority to promulgate retroactive rules unless Congress gives them that authority 

in express terms.…  The Copyright Act does not contain such express terms.…  A rule 

promulgated by the Office can only be prospective.”12  Doing so not only is necessary and proper 

under the Office’s authority, but it also would avoid penalizing cable operators for rolling out 

HD broadcast signals in an uncertain environment. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                                                                                                             
“FREE with your HD Basic Service.” 

12  MPAA v. Oman, 969 F.2d 1154, 1156 (D.C. Cir. 1996) (citations omitted). 
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CONCLUSION 

 During this interim period when a broadcast station is transmitting programming using 

two different technologies, there may be instances where a cable operator transmits both the 

analog and digital signals from a distant station.  However, Congress did not assign different 

royalty payments to such transmission.  The Copyright Office should refrain from adopting a 

royalty scheme along the lines of that proposed by Copyright Owners.   

       Respectfully submitted, 

       /s/ 
 
Gregory L. Klein     Daniel L. Brenner 
Vice President, Research     Diane B. Burstein 
       Counsel for the National Cable & 
            Telecommunications Association 
       25 Massachusetts Avenue, N.W. 
       Suite 100 
       Washington, D.C.  20001-1431 
December 18, 2006 
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