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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of 

Revisions to Cable Television Rate Regulations ) 
1 

Implementation of Sections of The Cable ) 
Television Consumer Protection and Competition ) 
Act of 1992: 1 
Rate Regulation ) 

) 
Adoption of a Uniform Accounting System for the ) 
Provision of Regulated Cable Service ) 

Cable Pricing Flexibility ) 

MB Docket No. 02-144 

MM Docket No. 92-266 
MM Docket No. 93-215 

CS Docket No. 94-28 

CS Docket No. 96-157 

To: The Commission 

SUPPLEMENTAL REPLY COMMENTS OF 
THE NATIONAL CABLE & TELECOMMUNICATIONS ASSOCIATION 

The National Cable & Telecommunications Association (“NCTA”), by its attorneys, 

hereby submits these supplemental reply comments in connection with the letter and report 

(the “NATOA Report”) dated October 7 ,  2004 in the above-referenced proceeding (the 

“NPRM”)’ submitted by the National Association of Telecommunications Officers and 

Advisors (bbNATOA”). 

NCTA is the principal trade association of the cable television industry in the United 

States. Its members include owners and operators of cable television systems serving more 

than ninety percent of the nation’s cable customers, as well as more than 200 program 

networks. NCTA has participated in dozens of proceedings implementing the cable television 

rate regulation provisions of the 1992 Cable Act and the Telecommunications Act of 1996. 

’ Revisions to Cable Television Rate Regulations, Notice of Proposed Rulemaking and Order, 17 FCC Rcd 
11550 (released June 19, 2002), 67 Fed. Reg. 56882 (Sept. 5, 2002); Order, 17 FCC Rcd 15974 (released 
August 14, 2002), 67 Fed. Reg. 56880 (Sept. 5 ,  2002) (collectively, the “NPRM”). 
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NCTA SUPPLEMENTAL REPLY COMMENTS MB DOCKET No. 02-144 

Many of NCTA’s members have filed or intend to file FCC Forms 1235 pursuant to the 

Commission’s rate regulations and therefore have a direct interest in the Commission’s 

resolution of the issues raised in the NPRM, the Cox Comments, and the NATOA Report. 

Introduction and Summary 

The FCC Form 1235 Abbreviated Cost of Service Filing for Cable Network Upgrades 

provides a mechanism for cable operators to recover a portion of the cost of significant 

upgrades in regulated basic service tier rates. NCTA’s initial comments explained that the 

need for this abbreviated cost of service option remains, given the significant upgrades many 

operators have undertaken since the FCC established its benchmark rates .’ 
The NATOA Report purported to respond to supplemental comments dated May 19, 

2004 by Cox Communications, Inc. (the “Cox Comments”), which concerned regulatory 

review periods applicable to network upgrade rate calculations filed by cable operators on 

FCC Form 1235 pursuant to Section 76.922u) of the Commission’s rules. Specifically, Cox 

asked the FCC to clarify that the Commission’s existing rules do not permit automatic tolling 

or unlimited review periods for FCC Form 1235 filings. It also asked the Commission to 

provide a uniform review period for all the various rate regulation forms that cable operators 

may file (FCC Forms 1200, 1205, 1210, 1220, 1230, 1235, and 1240).3 

The NATOA Report does not respond to the issues raised in the Cox Comments. 

Instead, NATOA essentially seeks either to eliminate entirely or eviscerate the Commission’s 

streamlined network upgrade rate rule. It proposes to significantly undermine the usefulness 

of the Form 1235 by “reduc[ing] the eligibility . . . to operators completing only analog video 

NCTA Comments at 18 

The Cox Comments also demonstrated that the Commission’s streamlined network rate adjustment option 
(Form 1235) continues to meet important needs because, among other things, under the existing benchmark 
and price cap regulations cable operators otherwise are unable to recover as “external costs” the properly 
allocable portion of substantial costs entailed by cable system upgrades that in many cases are required under 
cable television franchise agreements. Cox Comments at 2. 

2 
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NCTA SUPPLEMENTAL REPLY COMMENTS MB DOCKET No. 02-144 

system  upgrade^,"^ or otherwise modifying it in a manner that will either discourage its use or 

prevent operators from recovering a fairly allocable portion of upgrade costs in regulated 

rates .’ 
The Commission should reject NATOA’s proposals. Among other things, they are 

facially inconsistent with congressional policies implemented in the Commission’s rules and 

fundamentally unfair to cable operators who relied upon Commission rules and invested to 

upgrade their service offerings and to improve basic cable services. Moreover, the 

Commission specifically created the Form 1235 as a “one-time” filing to address its previous 

decision that significant upgrade costs could not be incorporated in regulated rates under the 

Commission’s benchmark regulations, even where such upgrades were required by local 

regulators.6 If the Commission were to adopt NATOA’s suggestion that the streamlined 

network upgrade option be eliminated, therefore, the Commission would be obligated under 

the Act to revisit its previous determination and to allow a fairly allocable portion of upgrade 

costs to be recovered in regulated BST “benchmark” rates.7 This could only further 

complicate an already complex regulatory regime. 

NATOA Report at 3. 
NATOA Report, Summary at 3. 

See Rate Order, 8 FCC Rcd at 5791-92, n.608; Implementation of Sections of the Cable Television Consumer 
Protection and Competition Act of 1992: Rate Regulation, First Order on Reconsideration, Second Report and 
Order, and Third Notice of Proposed Rulemaking, 9 FCC Rcd 1164, 1216 (1993) (“First Reconsideration 
Order”); Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 
1992: Rate Regulation, Second Order on Reconsideration , Fourth Reporf and Order, and Fifth Notice of 
Proposed Rulemaking, 9 FCC Rcd 41 19, 4240-41,n.340 (1994) (“Second Reconsideration Order”); 
Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992: Rate 
Regulation and Adoption of a Uniform Accounting System for Provision of Regulated Cable Service, Report 
and Order and Further Notice of Proposed Rulemaking, 9 FCC Rcd 4527, 4674-76 (1994) (“Cost Order”). 

See 47 U.S.C. 0 543(b)(2). Congress directed that the Commission’s rate regulations be designed to “reduce 
administrative burdens on subscribers, cable operators, franchising authorities, and the Commission, ” 47 
U.S.C. 3 543(b)(2)(A), and that such regulations take into account, among other things, “the direct costs . . . 
of obtaining, transmitting, and otherwise providing signals carried on the basic service tier” and the “portion 
of the joint and common costs . . . to be reasonably and properly allocable to the basic service tier,” 47 
U.S.C. Q 543(b)(2)(C). 

’ 
’ 
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As the Commission has acknowledged, its streamlined network upgrade option 

continues to serve important purposes that are not addressed by other provisions of the 

Commission’s rate regulations.’ The proposals outlined in the NATOA Report, on the other 

hand, would dramatically increase the administrative burdens of rate regulation, unfairly deny 

operators the ability to recover a fair share of upgrade costs in regulated BST rates, and 

conflict with Generally Accepted Accounting Principles (“GAAP”) and the Commission’s well 

established cost allocation rules. The Commission should therefore adopt the practical 

approach reflected in the Cox Comments, maintain the Commission’s streamlined network 

upgrade option, and reject NATOA’s proposals. 

Discussion 

I. The FCC Form 1235 Serves Congressionally Mandated Purposes that the 
Commission Would Otherwise be Forced to Address in its Benchmark Rate 
Regulations. 

The 1992 Cable Actg and the Commission’s initial rate regulation proceeding articulate 

several guiding principles applicable to cable television regulation generally and rate regulation 

in particular: (i) “to reduce administrative burdens on subscribers , cable operators , franchising 

authorities, and the Commission”;” (ii) to “ensure that cable operators continue to expand, 

See Carriage of Digital Television Broadcast Signals, First Report and Order and Further Notice of Proposed 
Rulemaking, 16 FCC Rcd 2598, 2638 at para. 106 (2001) (“Digital Must Carry Order”) (finding that the goals 
of the network upgrade option “are as relevant now as they were in 1994” and extending the FCC Form 1235 
to cover costs associated with the carriage of digital broadcast signals). 

The Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No. 102-385, 106 Stat. 
1460 (1992) (the “1992 Cable Act”). 

Io 47 U.S.C. 9 543(b)(2)(A); see, e.g., Implementation of Sections of the Cable Television Consumer Protection 
and Competition Act of 1992: Rate Regulation, Report and Order and Further Notice of Proposed 
Rulemaking, 8 FCC Rcd 5631, 5638 (1993) (=Rare Order”) (one purpose of the Cable Act was to minimize 
unnecessary regulation that would impose an undue burden on cable systems), id. at 5639 (Congress intended 
that regulations governing cable rates be designed to reduce administrative burdens on subscribers, cable 
operators, franchises and Commission), 5688 (permitting joint certification to ease regulatory burden on cable 
operators); H.R. CONF. REP. NO. 102-862, at 62 (1992) (“in prescribing regulations to ensure that rates are 
reasonable, the FCC shall seek to reduce administrative burdens on subscribers, cable operators, franchising 
authorities, and the Commission”). 

8 
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where economically justified”;” and (iii) to “rely on the marketplace, to the maximum extent 

feasible”’* to achieve these objectives. Consistent with these principles, the FCC Form 1235 

reduces the administrative burdens of rate regulationi3 while taking into account “the direct 

costs . . . of obtaining, transmitting, and otherwise providing signals carried on the basic 

service tier” and the “portion of the joint and common costs . . . to be reasonably and 

properly allocable to the basic service tier.”I4 NATOA tries to suggest that the form has 

outlived its usefulness, based on its mistaken belief that Form 1235 was created “in response 

to cable industry complaints that there were too few incentives in the regulatory scheme” to 

provide additional  channel^.'^ But an examination of the history of Form 1235’s adoption 

shows it remains relevant and necessary today. 

The Commission explicitly adopted its streamlined network upgrade option in 1994 “to 

implement the goals of the Cable Act of 1992, to promote the availability of diverse cable 

services and facilities, encourage economically justified upgrades, and reduce regulatory 

burdens, while ensuring reasonable rates for regulated cable services. ” l6 Among other things, 

the Commission’s adoption of the streamlined network upgrade option was necessitated by the 

FCC’s earlier determination not to permit external cost treatment of system rebuilds and 

upgrades under the standard ”benchmark” regulations. 

In its initial Rate Order, the Commission declined to permit external treatment of 

upgrade costs because, among other things, it believed that such significant costs likely would 

‘ I  1992 Cable Act, $ 2(b)(3), 106 Stat. 1463. 

Id., $ 2(b)(2), 106 Stat. 1463. 

I’ 47 U.S.C. 5 543(b)(2)(A). 

I4 47 U.S.C. $ 543(b)(2)(C). 

” NATOA Report at 4. Contrary to its current position, NATOA “support[ed] the objective of an abbreviated 
Cos? Order, 9 FCC Rcd at 4673, fl cost-of-service showing for significant prospective capital expenditures. 

282. 

I‘ Cost Order, 9 FCC Rcd at 4674-75, 7 285. 
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lead to increased rates.” The Commission determined, however, that it would “monitor the 

effects of treating network improvement costs this way and, if it appears that this treatment is 

thwarting the development of new technologies and services, will review our decision as 

necessary.”’* The Commission later noted that it would “continue to explore the feasibility of 

modifying the benchmark to include an upgrade variable.’”’ The FCC also found “that 

passing-through upgrade costs may well be appropriate where such upgrades are required 

under the franchise. Local authorities presumably are in a position to weigh the potential 

impact of any cost increases on subscribers at the time they require system changes. n20 

Shortly thereafter, however, the Commission adopted its streamlined network upgrade 

option in its cost-of-service proceeding, which allowed operators to include certain upgrade 

expenses in basic rates without requiring an overly burdensome full cost-of-service showing.2L 

The Commission limited its applicability to “significant upgrades requiring added capital 

investment, such as bandwidth capacity and conversion to fiber optics, and for system 

rebuilds.”” Once the FCC Form 1235 was adopted, the Commission found it unnecessary to 

afford external cost treatment to upgrade expenses .23 

” Rate Order, 8 FCC Rcd at 5791, 11.608. The Commission also noted that its existing benchmark regulations 
already permitted increases for the addition of channels that likely would result from an upgrade, but that those 
regulations did not address potential reductions in maintenance or other service expenses that an upgrade might 
make possible. 

Id. In the First Reconsideration Order, the Commission reviewed its initial decision and again declined to 
permit external treatment of upgrade costs. In addition to the increased cable rates that it believed would 
result from such treatment, the Commission declined external treatment because its benchmark methodology 
did not include an upgrade variable, 9 FCC Rcd at 1251, 11.259, and because the Commission’s cost-of-service 
proceeding was then in the process of “examining streamlined treatment of upgrade costs. . . . [which] could 
provide a treatment of upgrade expenditures substantially similar to external treatment. Id., 9 FCC Rcd at 
1216-17, 97. 

l 9  Id., 9 FCC Rcd at 1251, n.259. 

*’ Id., 9 FCC Rcd at 1216, 11.160 (citing the statutory requirement in 47 U.S.C. 0 543(b)(4) that the Commission 
take into account the costs of satisfying franchise requirements). The Commission sought further comment on 
this point. Id., 9 FCC Rcd at 1251-52, 17 153-54. 

Cost Order, 9 FCC Rcd at 4672-76, fl280-291. *I 

’* FCC Form 1235 Instructions at 1; Cost Order, 9 FCC Rcd at 4674-76. 

23 See Second Reconsideration Order, 9 FCC Rcd at 4241, n.340; Implementation of Sections of the Cable 
Television Consumer Protection and Competition Act of 1992: Rate Regulation, Thirteenth Order on 

(continued. . .) 

- 6 -  



NCTA SUPPLEMENTAL REPLY COMMENTS MB DOCKET No. 02-144 

NATOA’s proposal to eliminate the Commission’s network upgrade option ignores 

these reasons for its adoption. As noted above, because the Commission expressly adopted the 

FCC Form 1235 in lieu of providing for external cost treatment of upgrade expenses under the 

benchmark regulations, the Commission would be obligated to revisit those regulations and 

provide for such external cost treatment if the NATOA proposal were adopted. This factor 

independently supports continued use of the streamlined network upgrade option. Moreover, 

the Commission has recently acknowledged that the “original goals of the [network upgrade 

option] . . . are as relevant now as they were in 1994,” and in fact extended the use of FCC 

Form 1235 to incorporate costs associated with the carriage of digital broadcast signals.24 The 

Commission, therefore, has already decided that the network upgrade option continues to meet 

important needs. 

NATOA provides no evidence that use of the streamlined network upgrade option has 

led to abuses that warrant its elimination. In fact, the Commission’s FCC Form 1235 has been 

serving the purposes for which it was created eight years ago. Cable operators have 

undertaken many significant system upgrades since 1996, and reasonably relied upon their 

ability to recover a properly allocable portion of upgrade costs in regulated rates when they 

planned and executed system upgrades. Those systems that have not yet upgraded should 

similarly be able to rely on recovery of these costs without engaging in a lengthy and 

expensive cost-of-service showing. Reliance interests aside, eliminating the option of a 

streamlined upgrade filing would impose substantial and unnecessary burdens on the 

Commission and cable industry. The Commission, therefore, should adopt the sensible 

procedural modifications suggested in the Cox Comments and reject NATOA’s proposal. 

( . . .continued) 
Reconsideration, 11 FCC Rcd 388, 442 at 11.230 (1995) (rejecting petitions for reconsideration advocating for 
the external treatment of upgrade costs under the benchmark rules). 

Digital Must Carry Order, 16 FCC Rcd at 2638, paras. 106-109. 47 C.F.R. 0 76.9220). 24 
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